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| ping about five Years ſince, had 
Þ Applications made to me by di- 
vers Friends and Relations of that 


Moſt Excellent Perſon, the Late, L o « D 
RUSSEL, when his Troubles befel 
him, and while he was upon his Tryal, 
to give him the beſt Aſſiſtance I could 
in my Profeſſion, and to Inſtruct him 
how to manage his Defence : And the 
like Affiſtance being afterwards deſired 
from me, by many more Perſons of the 
beſt Quality, who ſoon after fell into the 
ſame Danger : TI living at ſome diſtance 
from London, did venture, by Letters, to 
ſend the beſt Rules and Directions I 
could, towards the making of their Juſt 
Defence, being heartily concern'd with 
them. The Copies of which Letters of 
mine, being very lately come tomyHands, 
with an Intention to have them likewiſe 
 Publiſh'd together, with that Diſcourſe or 
Argument that concern'd that Honoura- 
ble Lord,I thought it might be ſome help 


ro ſuch as may poſſibly hereafter fall into 
B the 


Tote READER. 


the like Danger and 'Trouble, being by 
the ftrit Rules of Law denied the benefit 
of Councel in Capital Crimes, as to Mat- 
ters of Fact and Proofs, at an eafie Rate to 
inſtructed, 6 po Advice contained 


eſe Letters, how to manage their 
vail dwith me to Pub- 
liſh the very Letters themſelves, being 
meerly upon the fame Subject with the 
larger Diſcourſe , upon the Title and 
Head of High-Treaſon. 
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SIR, FE CO. 3s ll 
Am not without the Apprehenſions of Danger. that may ariſe by ad- 
. wifing in, or ſo jedireg a diſcourſing of Publick Aﬀairs ; yet no fear 
'. of Danger ſhall binder me from performing that Duty we owe to one 
another, to Counſel thoſe that need our Advice, how to make their 
oO Juſt Defence when they are called'in queſtion for-their Lives, eſpeci- 
ally if they are Perſons that have by their general Carriage and Converſa- 
tion appeared to be Men of Worth, and Lovers of their King and Country, 
aud of the Religion Eftabliſhed among us. T will follow the Method you 
uſe, and anſwer what you ask in the Order I find in your own Letters. 


I cannot ſee any diſaduantage' or hazard by pleading the general Plea of 
Not Guilty : If it fall.out upon the Proofs that the Crime is only Miſpri- 
fron of Treaſon, and not the very Crime of Treaſon, the Fury muſt then find 
the Priſoner not guilt of Treaſon, and cannot upon an Inditment of Trea- 
/ty of Miſprifion , becauſe he is not Indidted for the Ofc 


ſor find the party gu 
fence of Miſprifion , and Treaſon and Miſprifion of Treaſon are Offences that 


the Law hath diſtinguiſhed the one from the other, and the one is not incly- 
ded in the other; and therefore if the Proofs reach no farther then to prove 
a Miſprifien , and amount not to Treaſon, the Priſoner may urge it for him- 
felf, and fay that the. Proofs do not reach to the Crime charged in the In- 
diftment, and if the Truth be ſo, the Court ought ſo to diredt the Fury, not 


to find it. 

(5 Now being preſent in m_ with others where thoſe others do conſalt 
and conſpire to do ſome Treaſonable Ai, does not make a man guilty of Tree 
fen, unleſs by ſome Words and Attions he fignifie his Conſent to it, and Ap- 


probation of it : but his being privy to it, and not diſcovering it, makes bin 
guilty 
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»ilty of Miſprifion of Treaſon, which confiſts in the concealing it, Put it 
ae A ns. ” fT reaſon ; and if the ſame Perſon be preſent a ſecond 
time, or oftner, this neither does not make him guilty of Treaſon, only it 
raiſes a ſtrong ſuſpicion that he likes it, and conſents to it , and approves of it, 
or elſe he would have forborn after bus having been once amongſt them : But 
the ſtrongeſt ſuſpicion does not ſufficiently prove a Guilt in Treaſon, nor can it 
go for any Evidence : And that upon two Accounts. 


(5 Firſt, The Proofs in caſe of Treaſon muſt be plain © clear,and poſitive, 
and not by Inference, or Argument, or the ſlrongeſt Suſpicion imaginable : 
Thus ſays Sir Edward Coke in many places in his third Inſtitutes in the 
Chapter of FHigh:Treafon. - 


(LF Secondly, In an Indiftment of High Treaſon,there muſt not only be a 
general Charge of Treaſos, nor is it enough to ſet forth of what ſort or ſpectes 
the Treaſon is, as killing the King, or levying War againſt him, or Coyning 
Money, or the like, but the Law requires that in the Indiflment there muſt 
be alſo ſet forth ſome Overt or open At, as the Statute of the 2. 5thof Edw. 
the 3d. calls it, or ſome Inſtance given by the Party or Offender, whereby it 
may appear he did conſent toit, and conſult it, and approve of it ; and if he 
bare being preſent ſhould be taken and conſtrued to be a ſufficient Overt 
or open Att, or Inſtance, then there s no difference between Treaſon and 
Miſprifion of Treaſon ; for the being preſent without conſenting makes no 
more then Miſprifion, therefore there muſt be ſomething more then being bare- 
ly preſent to make a man guilty. of Treaſon,eſpectally fince the Law requires an 
Overt, or open. Aft to be provetl againſt the Priſoner accuſed. See Sir 
Edward Cole's third Inſtitutes fol. 12. upon thoſe words of the Statute, 
( per overt fat) and that there ought to be direft and manifeſt Proofs, 
and not bare Suſpicions or Preſumptions be they never ſoſtrong and violent, 
fee the ſame tol. in the upper part of it upon the word ( Proveablement ) 


_and the Statute of the 5 of Edw. 6. Chap. 11. requires that there ſhould be 


rwp Witneſſes to prove the Crime, ſo that if there be but one Witneſs, let 
him be never ſo credible a Perſon, and never ſo poſitive; yet if there be no 
other Proof, the Party ought to be found Not Gailty, and thoſe two Wit- 
eſſes muſt prove the Per wilty of the Jame ſort or ſpecies of Treaſon. 
As for Example, if the Tad Ziment be for that Species of Treaſon of Conſpi 
ring the King's Death. Both Witneſſes muſt prove ſome Fatt, or Words 
tending to that very ſort of Treaſon; but if there be two Witneſſes, and 
one proves the Priſoner Conſpired the Death of the King, and the other 
Witneſs proves rhe Conſpiring to do ſome other ſort of Treaſon, this comes 
ot home to prove the Priſoner guilty upon that Indiftment, for the Law 
will not take away a man's Life in Treaſon upon the Teſtimony and Credit 
of one Witneſs, it is ſo tender of a man's Life, the Crime, and the Forfei- 
tares are ſo great and heavy. B 


And as there muſt be two Witneſſes, ſo by the Statute imade 
in the 13th year of His now Majeſty, Chap. the 1ſt. ( Intituled for the 
Safety of Fs Majeſties Perſon ) thoſe two Witneſſes muſt not only be Lawful, 
but alfo Credible Perſons, See that Statute in the 5th Paragraph, and 
the Priſoner muſt be allowed to objeft againſt the Credit of all, or any of the 


Wit- 
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Witneſſes ; and if there be but one Witneſs of clear aud good credit and the 


reſt not credible, then the Teſtimony of thofe that are not credible 0 
for nothing by the Wards and Meas 71 *; St, or "= See th St 
Now were 1 a Jury-Man, 4 ſhould think no ſuch þ remeſs.a credible) Wit- 
neſs, as ſhould appear either by bis: Ow : 7 oft emoky 7 ” 2. Proof 
made By others againſt him to have, been Partice OT 8 "at 
proves him to be a bad, and conſequently not ſo credible a man ; eſpetia 
ly if it can appear the Witneſs has trapami'd the Þriſaner into, the com- 
witting of the Crime. Then the Witneſs will appear to.he wy «84 

higher Crime then the Priſoner, and therefore ought not Yo - Geeks | 
a credible Witneſs againſt the Priſoner, for he is a credible Witneſs that 

has the credit of being a good and honeſt Man, which a Trapanner cannot 
have, and this Trapanning proves withal, that the Trapanner did bear 
a Spight and Malice againſt the Perſon Trapanned, and intended to do 
bim a miſchief, and deſigned to take away his Life. Shall ſuch a one 


be a credible Witneſs; ayd,be believed againſt him 2 God forbid. 


Then again, It cannot but be believed that ſuch Perſons as have been 
guilty of the ſame ' Crime, will out of a Natural Self-love be very forward 
and willing to ſwear heartily and to the purpoſe, in order to the Convid- 
ing of others, that they may by this Service merit their Pardon, and 
ſave their own Lives. And for this reaſon are not ſo Credible Wit- 
neſſes, ſuch as the Statute of the 13 of Car. 2. does require. Read over 
the whole Chapters of Sir Edward Coke of High Treaſon, and of Petty 
Treaſon; for in this latter of Petty Treaſon there is much matter that con- 
. cerns High Treaſon. 


I wiſh with all my Soul, and I humbly and heartily pray to Almighty 
God, that theſe Gentlemen that have given ſo great proof of their Love 
to the True Religion, aud of the juſt Rights and Liberties of their Country, 
and of their Zeal againſt Popery, may upon their Tryal appear Innocent, 
I am ſo ſatisfied of their great worth, that I cannot eaſily believe them 
guilty of ſo horrid a Crime. TI pray God to ſtand by them in the time of 
their diſtreſs ; | "I RE 


T wiſh I might have the liberty fairly to geve them the beſt aſſiſtance 
T could, in that wherein 1 might be any way capable of doing it. 1 
beſeech Almighty God to heal our Divifions, and Eſtabliſh us upon the 
ſure Foundations of Peace and Righteouſneſs. 1 thank you for the favour 
you have done me, by imparting ſome Publick Afﬀaires which might per- 
haps have been unknown to me, or not known till after a long time, for 
T keep no correſpondence. 


When there is an occaſion, pray oblige me by a farther accompt, eſpe- 
cially what concerns theſe Gentlemen: And tho I have written nothing 
here but what is Innocent and Fuſtifiable, yet that I may be the ſurer a- 
gainſt any diſadvantage or miſconſtruttion, pray take the pains to tran- 
feribe what Notes you think fit out of this large Paper, but ſend me 
this Paper back again incleſed in an other by the ſame hand that 
brings it, 


Fa There 


(5s) 

(5. There ts nor ought to be no ſuch thing as Conſtrutive Treaſon, this 
defeats the very Scope and Deſign of the Statute of the 15th. of Edw. 3. 
which is to make a plain Declaration, what ſhall be adjudged Treaſon by 
the Ordinary Courts of Juſtice, the conſpiring any thing againſt the King's 
Perſon, is moſt juſtly taken to be to conſpire againſt His Life. | 


' But conſpiring to Levy War, or to Seize the Guards is not conſpiring 
agdinſt the King's Life. For theſe are Treaſons of a different Spe- 


Cres. 


Your Faithful 


Friend and Servant 


1 
; 


The 


I 
; 
1 
. 
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The Second Letter. 


S I- Ry... FT | 

Thank you for the unexpetled-Accompt you gave me by your firſt 
Letter, but this exatt Narrative you have now ſent me of the 
Tryal of that Honourable Excellent Perſon my Lord Ruſlel has 
exceedingly obliged me. It was a thing I much defired, but 1 
knew not from what hand to gain it, for I was a little impatient 
to hear what could be prou'd of ſo foul a nature as High Treaſon againſt 
a Perſon of whom I had ever entertained a very high eſteem ; and tho I 
had a very ſmall and ſhort acquaintance with him, yet no Man that has 
known any thing of the Publick Affairs, or of our late Tranſadtions could be 
a meer Stranger to bis great Worth. He had as great a Name for a 
true and honeſt Engliſh Gentleman, and for good Temper, and Prudence, 
and Moderation, as ever I knew any Man have, and was generally belov'd 
by all that love our Religion and Country. I preſume Fw Relation of the 
Proofs at bis Tryal is certainly true in every part, .and in the very words, 
and it is a thing that might 'be had by many hands, the proceedings being ſo 
publick, and I ſuppoſe deliberate : Preſuming it to be true, this 1 will af- 


firm, that upon this Evidence, both that _ him ., and for him, (might 


I have been permitted to have made his defence for bim at his Tryal after 
the Evidence given ) I could eafily have ſatisfied any equal and under- 
ftanding Jadicious Man, that my  Lord- ought to:have been acquitted, 
and had 1 been one of the Fury that try d him, I make no doubt I could clear- 
ly have convinced all my Fellows (if they were Honeſt and Indifferent.) that 
they ought not to have found him Guilty. The Species or ſort of High Treaſon 
that the Witneſſes inclin'd to prove againſt him, was a Conſpiracy with \others 
to Leavy War againſt the King. 46 

The two firſt Witneſſes,. viz. Rumſey and Sheppard, tho what they ſay 
may raiſe a ſtrong ſuſpicion upon my Lord, and make it probable that he 
was guilty, yet neither of them do come home and cloſe to the Perſon of my 
Lord Ruſlel, as they do (1 confeſs) againſt the Earl of Shaftsbury, Sir 


Thomas Armſtrong and Ferguſon. 
The firſt does not affirm, that the Lord Ruſlel did joyn in the diſcourſe, 


- or agree to any thing in the Conſult, but only ſays, he was preſent, which 


extends no farther then to make a Miſprifion of Treaſon, and this 100 not 
direfly and poſitively as Legal Proof ought to be, to convit a Man of 
Ti 5” A : the later (Sheppard) when he applies what he ſwore to the Per- 
ſon of the Lord Ruſſel only ſayes, He believes the Lord Ruſlel was there 
at that time when the diſcourſe he ſpeaks of was uſed, which is a very imper- 
feft uncertain proof, and not poſitive enough; ſo that neither of theſe were 
full Witneſſes. As to the Evidence given by the Lord Howard againſt my 
Lord Rutlel, it is ſtrange to me, (as the Evidence is ſtated) that any Cre- 
dit ſhould be given to it, that he ſhould be believed againſt thoſe Execrati- 


ONT. 
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ons, that (it ſeems ) he had ſo ſolemnly , and ſo lately uſed to the contrary 
of his Evidence : eſpecially when by giving this Evidence, he muſt merit hu 
own Pardon, and ſave his own Life, which extreamly takes off from the credit 
and weight of his Evidence. | | 
What Mr: Weſt ſays, #n reference tomy Lord B.ullel , was but bare opi- 
niou and hear-ſay , aud ts no prodf at ul in Law | ſo that inſtead of two 
plain, dirett, manifeſt, and poſitive, and two credible Witneſſes as the Law re- 
quires in Treaſon , here 1s not in my opinzon ſo much as one poſitive Credible 
Witneſs. The Lord Howard (as your Caſe and Narrative ſtates it) is not 
credible, though direit and pofitive. None of the other three are poſitive, 
though more credible. Tn the Statute of the 25th of Edward the Thirdof 
Treaſons, the word (Broveablement) as Sir Edward Coke obſerves upon a7, 
in his Third Inſtitutes , fol, 12.. imports dirett and manifeſt proofs, not pre- 
ſumptions and conjeftares, and (a5 may be added) not probabilities; aud ſo the 
words (per overt tatt) do (as be obſerves) ſtrengthen that ſence of the word 
(Proveablement) and the At of Treaſons made fince this Kings time.requires 
there ſhould be two credible Witneſſes Now,tho' the Lord Howard was not by 
the Evidence offer d againſt him by the Lord Ruſlel utterly diſabled from be- 
ing a Witneſs, yet 1will be bold to ſay, it made him no credible Witneſs in this 
Caſe. That the Lord Ruſſel made no wfe of theſe things in bu Defence, though a 
man of Parts, is no wonder to me, the ableſt Man (a5 6 that Terronr, and upon 
fo ſpeedy a proceeding.and where it i tmpoſſible to be ſo compoſed and free from 
diftrattion, may cafth paſs by many juſt advantages, which a ſtander by with 
leſs abilities might quickly have apprehended. 7 am far from refieting apon the 
Court that Thy d hins, tbu matter that Tobſerved, reſted principally upon the 
Fary. And he i found Guilty and Condemn'd, and it may be before this comes 
to your hand, pat to Death too; if it have ſo hapn'd (as poſſible it may) that the 
Earl of Bedford, and hu other great Relations have prevail 'd with the King for 
a reſpit of the Execation, I wiſh and heartily beg of Almighty God, that theſe 
Conſiderations may yet be made uſe'of to the King.(with whom it then reſts) 
as Tabula poſt Naufragium, to ſave the Life of this Noble Lord. Much 
more then this may be ſaid , were there ſuch an opportunity before the King, 
(and T ſo intend it and no otherwiſe) and if I might be any ways ſerviceable 
21 it, I would come up to London bare-foot, rather then negleft ſo good an 
Office. And Tever thought it a ſeverity in our Law, that. a Priſoner for his 
Life i not allowed the aſſiſtance of a grave and prudent Lawyer, or ſome other 
friend to make his defence for him, even as to matter of fatt, as well as to Law. 
T know *tis ſaid, the Court i of Councel for the Priſoner, but for my part, I 
ſhould never defire to depend upon that onely. 1 know what this is by expe- 
rience. if the Caſe be in any part of it miſtaken, Thave loſt all my obſerva- 
tions, and beg your pardoy for all this trouble ; it is out of the great Honour 
and Zeal T have for that good Lord, but the Narrative you give u very a- 
Bly and well compoſed, and in very good Methed , and 1 think conld not have 
been better done, which inclines me to think it very true alſo. Teould be con- 
tented the Earl of Bedford (to whom 7 am known) might have the view of 
thus Letter, if it come not too late, and may be thought of any uſe ; Theartt- 
ly thank you for your favoar, which obliges me to be, 


Fuly 21, 1683. Your Faithful Friend and Servant, 


R, 4. 
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DEFENCE 


Of the Late | 
Y, 


Lozd Ruſſels Junocenc 
Anſwer or Conf a——_ . Libelſous Pamphlet, 


| INTITULED, 
An ANnTiporTE againſt Porsonx, 


I. HE Pamphlet tiles it ſelf An Antidote againf? Poyfon, but it 
1s ſo far from deſerving that Title, that it may be truly 
ſaid, That the Antidote it ſelf is the rankei# Poyſon. 

We read in Hiſtory that the Noble Emperour called Henry of Lux- 
enburgh was poyſoned in the Sacrament, and Pope YiFor was poyſoned 
in recciving of the Chalice : Who could have ſuſpeQted ſuch horrid Vil- 
lany in the Adminiſtration of ſuch ſacred and ſolemn Rites? whocould 
without Horrour and Amazement contrive. the mingling of a deadly 
Poyſon with the Bread and Water of Life > to make thoſe conſecrated 
Elements ( which ought to be the Savour of Life unto Life ) to be the 
dreadful Meſſengers of ſudden Death > Surely had thoſe outward Signs 
been changed into the very Body and Bloud of the Lord of Life, ( as 
they that a&ted in thoſe Execrable Villanies profeſs'd to believe ) there 
muſt needs have been a Miracle wrought in alteripg likewiſe the Sub- 
ſtance and malignant Nature of thoſe Poyſons, that they ſhould not 
have wrought thoſe direful EffeAts; which yet they did. There ap- 
pears the like wicked Policy in the Author of this Pamphlet, who un- 
der pretence of preſcribing an Antidote againſt Poyſon, -under the Vi- 
zar and Diſguiſe of preventing Miſchief, does moſt deceitfully irifuſe 
the worſt of Poyſons; and labours to intoxicate a whole Nation. 
This Author would have the World believe that the Noble Lord in the 
compoſing of hys Speech was wholly govern'd by his Confeſſor, and 
that the Compiler of it was infefted with thoſe Do&trines, that the 
Northern Climate has of late furniſhed us with. The very Language 
and Spirit of Coleman! Sure the Soul of Coleman is by Tranſmigration 
enter'd into this Author ; it is eafie to gueſs at his Religion. He ſup- 
poſes all that were preſent at my Lord's Tryal muſt needs be ſurpriz'd 
to find the Truth of the Caſe fo untruly and unfaithfully ſer down in 

D | 
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my Lord's Speech. But whoever will take the pains to read the Tryals 
publiſh'd by Authority, (which no man wilſfuſpe@zof Partiality towards 
the Perſon Tryed ) will receive abundant Satisfaction in the Truth of 
what was faid by the Lord Reſel, and diſcover the ſhameleſs Impudence 
of this Malicious Author. . 

The Indi&tment (aswe find it printed at large in the Tryal, fol. 29.) 
charges the Priſoner, that be intending to diſturb-the Peace of the King- 
dom, and to move War and Rebellion againſt the King, and to ſubvert 
the Government, and zo depoſe or put down, and deprive the King from 
His Title and Kingly Name of the Imperial Crown of His Kingdom 
of England, and ſo bring and put the King to Death and Deſtrution. 

2.. Nov. 34.-Car. 2.-and at other times Malicjouſly and Traiteroufly 
with. divers others did- Conſpire, Compaſs, Imagine, and Mtend, 

r.- To deprive the King of His Title and Government. - 

2. And to kill the King, and to ſubvert the Government. 

3. Andto move Inſurre&ion and Rebellion againſt the King. 

And to fulfil and perfe& theſe Treaſons, and Traiterous Compal\- 
ſings and Imaginations, The faid Wi/iam Ruſſe! did meet together 
with divers other Traytors, and Conſult, Agree, and Conclude, 

x. To move and ſtir up Infurretion and Rebellion. And, 

2. To Seize and Deſtroy the King's Guards. 

The Operative and Emphatical words of this Indictment, are the 
Tntending, Conſpiring, and Concluding. s 

The things Intended, and Confpired were, 

1. To move and ſtir up War and Rebellion againſt the King. 

. 2« To Depoſe the King. 

3. To Kill the King. And in order to the Accompliſhing of theſe 
horri! Crimes. | 

The things Concluded on were, 

1. To move and ſtir up uſurreftionand Rebellion. 

2. To ſeize and deſtroy the Guards. This is the very ſum and true 
Method of the Indictment, if it be truly printed in the Tryals. 

Note, Here is no open ACt or Deed charg'd to be done by the Lord 
Ruſſel, unleſs his meeting together with others be meant to be an open 
Act or Deed ; but then again that ACt of Meeting terminates meeriy in 
Conſulting, Agreeing, and Concluding. They met only to Conſult, 
Agree, and Conclude, but they ated nothing in purſuance of that Con- 
ſulting, Agreeing, and Concluding, for any thing that appears in the 
Indidumentr, fo that the Meeting properly hath not the nature of an AQ- 
ing or Aftion, or of a thing done; but the Effet of the Indictment is, 


that the Lord Ruſſel and others did Conſult, Agree, and Concludeto do . 


ſomething, but the Indictment ſtops there, and goes no further, for it 
{cts not forth any thing done at all, fo that here is no Overt Ad or 
Deed, and therefore the Inditment is void, for there is no AC charg'd 
but Meeting, and that was meerly in order to Conſult and Agree, and 
they did agree upon a thing to be done, but it is not faid they did it, 
or did any thing towards it, I repeat this the oftner that it may 
be the better underſtood and minded,being very material, read the In- 
dictment. 

The Indictment is grounded upon the Statute of 25 F. 3. cap. 2. 
( the 


C 1T ) 
( the old Statute of Treaſons. ) So the Attorney General declares him- 


” 


ſelf, fol. 49. of the Tryal. | 
Now let us ſee how far this Charge in the Inditment will make my 


Lord guilty of any Treaſon within that Statute. oY x 
The Body of that Statute of 25 E. 3. of Treaſons is printed together 


with ' the Tryal, ize the Tryal, fel. 50. ſo that it need not be repeat- 


ed here, though there are ſome other Clauſes in that Statute not printed 


in the Tryal. | 
The occafion of making that Statute appears to be the variety'of O- 


pinions, that then were, what ſhould be accounted Treaſon, and what 


not, which was very miſchievous to the' Subjects, and gave too great a 
Liberty to the Judges of the Ordinary Courts. 

To Cure this mighty Miſchief, and to prevent that Arbitrary Power 
of- Judges, this excellent Statute makes a Declaration what ſhall be ad- 
judged Treaſon by the Ordinary Courts of Juſtice, not but that there 
might be like Cafes or other Fats amounting to Treaſon, beſides thoſe 
there Enumerated,but thoſe other Facts or Treaſons muſt not be adjudg'd 
by thoſe Ordinary ſtanding Courts, (ſuch as the Goal-Delivery of 
Newgate, and the Court of the Xing's-Bench at Weſtminſter itlelf are ) 
but in ſuch Caſes thoſe Courts muſt forbear proceeding, and the Caſe 
mult be reſerv'd for the Determination of the King and Parliament : 
ſee that Statute in the printed Statutes at large. | 

So that the Court of Goal-Delivery at Newgate muſt Judge only and 
proceed upon no other Treaſons but what are thereEnumerated and Spe. 
cified. / 
Now the Treaſons in that Statute Enumerated and Specified ( for 
the word ( Specified ) is the very word uſed by that Statute ) are 


theſe. | 


King. 


I, Compaſling or imagining the Death of the YQueen. 
_ CPrince, 


Queen. 
ing's Eldeſt 
2. Violating or Carnally knowing O_o 
Prince's Wife. 


3- Levying War againſt the King, (not a Compaſling or Imagining 
to levy War) but an Aqual levying War. It muſt be a War begun, 
and ſeveral other forts of Treaſons are there Specified, not to our Pur- 
poſe to be recited. 

The Statute further requires that the Perſon Indited be Proveably 
attainted of ſome one of theſe Teafons by Over? Deed, that is ſome open 
manifeſt Act, or Deed done, which muſt of neceſſity alſo be expreſly ſet 
down in the Indictment, and fully and clearly proved at the Tryal by 
two Witneſſes, 

See Sir Edw. Coke's third Inſtitutes in his Chapter of High-Treaſon, 
fol. 12. in his Expoſition of the words of that Statute, ( Per Overt 
fait) and there fo/. 5. upon the words, ( Fait Compaſſer ) he tells you 
the Nature of that Opez Deed rhat the Statute intends. It-muſt be - | 

Deed, 
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Deed, and not meer Words ; it muſt be a Deed tending to the Executi- 
on of the 'Treaſon imagined : That Deed muſt be an open Deed; that 
is, it muſt be fully proved and made open and mantfeſt at the Tryal by 
clear SXITS! 408: Ret 
: Shoe if the Indiftment fail of ſetting forth exe of thoſe Treaſoxs that 
are there enumerated, it is not a good Indictment upon that Sta- 
tute, 

fit: do ſet forth one of thoſe Treaſons, yet if it do not ſet forth 
ſome, open Deed done by the Party indited, that is, fuch a Deed as does 
pro 74 2nd naturally tend to the execution of that fort of Treaſon 
ſet forth in that Indictment. In ſuch cafe alfo the Indi&ment is not 
: If both theſe, wiz. the Treaſon intended, and a proper ſuitable open 
deed be well ſet forth in the Indictment (which make a good Indift- 
ment) yet if that very fort of Treaſon intended and that open Deed or 
Fat fo ſer forth in the Inditment, be not alſo fully clearly and mani- 
fey. proved upon the Tryal againſt the Prifoner, he ought to be ac- 
? It will not ſuffice exther to prove it by one Witneſs, or to prove any 
other forr of Treaſon ( not charg'd in the Indi&ment ) nor any other 
overt Deed, other then. what is fo ſet forth in that Indictment, tho! it 
be by never fo full a proof, but upon that Indidtmeat the Priſoner ought 
to be acquitted, if that ſpecial Treaſon, and that ſpecial overt or open 
Deed ſet forth and expreſſed in that very Indictment be not fully. pro- 
ved. © | pn. 

Now let us examine the Inditment in this Caſe againſt the Lord Rſ- 
ſel, and the proofs againſt him as they are publiſhed by Authority, and 
obſerve how they agree with the Statute, and how the Inditment and 
Proofs agree the one with the other. 

It may be admitted that here is 1n the Indictment againſt the Lord 
Ruſſel, a Treaſon ſufficiently charged and ſer forth, viz. one of the Trea- 
ſons ſpecified in that Statute of 25 Edw. 3. namely, That the Lord 
Ruſſel did compals and imagine the death of the King. This 1s not des 
nied ; but it is duly charged in the Indictment. For thoſe other Charg- 
es in the IndiQtment, vzz. his intending ro- depoſe the King, and his in- 
tending to move or levy War and Rebellion againſt the King ; theſe are 
inſerted into the Indi*tment as Aggravations of that horrid Crime of 
intending to kill the King, or as open atts of the other, but of them- 
ſelves alone, they are no diſtin ſubſtantive Charges; nor are they any. 
of the Treaſons ſpecified in this Act, upon which Act this Indictment is. 
ſolely grounded. For tho” by the Act of x3 of this King that now is 
Chap. x.. entitled (Aw Ad for the Safety and Prefervation of the King's 
Perſon ;) it is made High-Treaſon ( during the now King's life only): 
to compels or imagine to Depoſe the King ;. or to compaſs or imagine 
to levy War againſt the King : If ſuch compaſling or imagination be ex- 
preſſed by ſpeaking or writing, (altho' without any open Deed) yet the 
Lord Reffe/ was not Indifted upon that Statute, ( as the Atturney Ge- 
neral himfelf acknowledged openly at the Tryal) but only upon the 
old Statute of 25 &dw. 3. So that thoſe late made Treaſons are not 

to Qur purpoſe. 
So 
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So that the only Treaſon charg' in the Indi@tment as a |ſubſtabtial 
Charge, 1s, that of imagining to kill the King. And fo the Lord Chief 
Juſtice agrees in his Dire&ion to the Jury. Sce the Tryal, fol. 61. 


But where is that other Requiſite, that other moſt material part of 
the Indiment, of the 9pen Deed or A £ without which the reſt ſerves 
for nothing. For it is not enough by this Statute to make a man guil- 
ty of conſpiring or imagining the death of the King, unleſs the Party 
indicted have expreſſed that Imagination ' by ſome opex Deed; and that 
' muſt beplainly ſet down in the Indi&tment too, or elſe the Indi&ment 
(as was ſaid before) is no good Indictment, And it muſt appear to 
the Court, upon the Indictment, not only to be an open Deed, but ſuch 
a Deed as has a natural aptitude and. tendency to the Execution of thar 
very Treaſon ſo imagined. And there is no ſuch ſet forth in this In- 
_— , and therefore the Inditment it felf was inſufficient and 
void. 


And that which ſeems to have a colour of an overt Fact, or open Deed 
ſet forth in this Indictment, was not fully and ſufficiently proved nei- 
ther ; and then tho' the Indiftment had been ſufficient, yer for want 
of due proof, the Party indicted ought to have been acquitted. 


To theſe two Points or Matters, ſhall the enſuing Diſcourſe confine 
it ſelf: And if this undertaking be made good, the Antidote will ap- 
pear to be a rank Poiſon; the Lord Ruſſe/'s Speech juſtified, and his In- 
nocency and Loyalty cleared, and his Honour vindicated. 


The overt Fait or open Deed ſet forth in the Indictment (if there be 
any) are the things faid to be conſulted of, agreed and concluded on, 
viz. To move and ſtir up Inſurreition and Rebellion. 2. To ſeize and de- 
firoy the Guards. (Peruſe the Inditment carefully.) 


Now neither of theſe are open Deeds in the nature of them. 


The firſt, which is to ſtir up Inſurre&ion and Rebellion ; this-is a 
diſtin& Species of Treaſon it ſelf, it is the ſame with a levying of War 
(ſpecified in this Statute of 25 Edw. 3. which is the only Statute we 
have to do with in this Caſe of my Lord Ruſſel) and if it had been ſet 
forth in the Indictment as a. Deed done, or thing ated, that is, if it 
had been laid in the -Indi&ment, that the. War was aftually levied, or 
the Inſurreftion or Rebellion aCtually raiſed or ſtirred up, (as it is not, 
for it is only mention'd as'a thing agreed and concluded on, and [not 
done) yet it had not been a ſufficient proper overt Fait, or epen At, -to 
make it a good Indi&ment; becauſe (as is faid before) levying of War 
is a diſtinct ſpecies from that of compaſſing to kill the King ;_ and 
therefore cannot be made an overt Fait or open Deed, to manifeſt an 
Imagination of killing the King. For that one ſpecies of: Treaſon. can- 
not be a proper open Ac to another ſpecies of Treaſon, as will be pro- 
ved hereafter. - ; if ECL off — 
oF TER | yls 
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Sir Edward Coke in his third: Inſtitutes, fo. 14. in the third Chuſe 
or Paragraph of that Folio, tells us, 'Fhay the. Connexion of the words 
are to te obferv'd, viz. ( thereof be Attainted by overt or apen Deed.) 
This, ſays Sir Edward Coke, relateth to the ſeveral and diſtinct Treaſons 
before expreſted ; whereof that of imagining to kill the King, and that 
of levying War againſt the King, arc two dittinEt Species of High-Tregq- 
ſon. And therefore fays Sir Edward Cote, the one of them cannot be 
an avert Act for another; that is, levying of War cannot be an overt 
AR, for that forr of Treafon in imagining'to kill the King ; much lefs 
when the Indi&ment. does not charge it as a War aQually levied, but 
only an agreement'or concluſion for levying a War. Such agreement 
can be no open Deed to manifeſt an intent or 1magination of-killing the 
King. This is the main queſtion between us. | | 


The other anly colour or pretence to anOvert Faiz, or open Deed, muft 
be that of ſeizing or deſtroying the King's Guards : for no other but 
theſe two are ſet torth in the Indictment, or look any thing like overt 


'or open Acts. 


And this latter is nothing like to an Over? Fazt or open Deed, inthe 
nature of it, for it is not faid ro be done, but only agreed on, and con- 
cluded on to be done. IF it had been bur alledged in the Indi&ment, 
that in purſuance of this agreement or concluſion of the Confpirators, 
2 View was accordingly taken of thoſe Guards, and reported to the reft 
(whereof the Lord Ruſſe/ was one) that it was feaſible ; (hereof there 
is ſome colour of proof againft ſome of them) this had beeni more to 
the purpoſe : but being laid ſo imperfeQly as it is, the Indi&ment itſelf 
muſt needs beinfufficient, for the reaſons before given. -* 


But, alas! the Noble Lord-is-gone, and he is/gone from" whence” he 
would not be re-call'd, a place of infinite Bliſs and Glory, *ont'of 1'ſþite- 
ful malicious World : It is we, it is the King and Kingdom, it is the 
whole Proteſtant part of the World that ſuffers the eneftimable' loſs of 
him. Not to ſpeak of the unſpeakable griet of his dear agd.diſconſo- 
late. Widdow, and other Noble Relations: Fs#wm infettum fieti nequit. 
So that we may ſeem to labour in vain, 'and it comes too'fare; buj 
ſomething may be done for the benefit of -his hopeful Pofterity, has 
fome ſmall ſatisfa&tion may. be made to his: Noble Family,” by a Writ 
of Errour for reverſing of this Attainder, and the avoidih 5 th Re- 
cord ; for the Statute of 29 Eliz, cap.2. extendsonly-to'fuch Artaipders 
for: High-Treafon as then had been before the making of that Statute, | 
and does, not_ hinder.a Writ of Errour in this Cafe, if the King will ipn 

a:Petition for it... ; YO 1 


- But to examine this laſt Over: Fair or open Deed a-litele further :* 
TT ſt Th 50185 $1015: 37:7 


Viz. To ſeize and deſtroy the King's Guards. EN 5 
The Guards ; what Guards 2 What, or whom does the Fxw under- 
Y | ſtand 
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ſtand or-atlow. to be the King's Guards, for the preſervation of hus,Pex- 
ſon > Whom ſhall the Court that tried this Noble Lord, whom ſhall the 
Judges of the Law that were then: pyeſear, and upon their Oaths, whom 
 thall they judge or legally underſtand by theſe Guards > They never 

read of them in all theur Law-Books : There is not any Statute-Law, that 
makes the leaſt mention of any. Guards. The Law of Eygland takes: 
A of any ſuch Guards ; and therefore the Indiftment is uncertain, 
and void. | 


The King, is guarded by the ſpecial Proteftion of Almighty God, by 
whom he Reigns, and wheſe Vicee:Gerent he is : He has an inviſiþle 
Guard, a Guard of glorious Angels. 


Nox Eget Maurs jaculis n&c atca ; 
Nec Venenatis gravida ſagittis. (Crede) Pharetra. 


The King is Guarded by the Love of His Subjedts. 
The next under God aud tbe Sure? Gaard. 
He is Guarded by the Law and Courts of Juſtice,- 


The Militia and the Trained-bands are his Legal Guard, and the 
whole Kingdoms Guard. : af 


The very Judges that Tryed this Noble Lord were the King's Guards, 
and the Kingdoms Guards, and this Lord Rufſes Guard againſt all Er- 
roneous and Imperfe& Inditments, from all falſe. Evidence and-Progh, 
from all ſtrains of Wit and Oratory mi-applied-and abus'd by Conn- 


cel. y 


What other Guards are there? We know of ag Law for more, King 
Henry the. Seventh of this Kingdom ( as Hiſtory tells us) was the 
firſt. that ſet up the Band of Penſioners : Since -this the Yeomen of the 
Guard, ſince them, certain Armed Bands commonly now gays (after 
the French Made) cailed the King's Life-Guard, rid about gnd appear- 
ing with naked Swords to the [Terrour of the Nation, but where 1s the 


Law 2. where is the Authority for them ? 


Tt had been fit for the Court that Tryed this Noble Lord on this In- 
ditment to have fatisfied themſelyes from the King's Councel what was 


meant by theſe Guards; far the ded gg ing 2ad- ſetting forth an Overs 
fait, or open Deed in. an Inditment of Treaſon muſt be of ſomething 


! = ſometingg 
that -is intelligible by Law, and whereof Judges may take Notice by 
Law : and herein too the ladittment fakes and is imperſet. | 


But admit the Seizing and Deſtroying of thoſe whoare now called the 


King's Life-Guard, had been the Guard-intended  within-this:Overt fa#t, 
or opex Deed ; yet the Indictment ſhould have t-forth that _ 
ho 


% 
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the King had choſen a certain number of men to attead upon and 
Guard His Perſon, and ſet forth where they did attend, as at Whzze- 
Hall, or the Mews, or the Savoy, Etc. and that theſe were the Guard 
intended by the Indiment, to be ſeiz'd and deſtroy'd, that by this ſet- 
ting forth the Court might have taken notice Judicially what and who 
were meant ; but to ſeize and deſtroy the King's Guards, and not ſhew 
who, and what is meant, makes the Indi&ment very inſufficient. 


So much as to the Indittment itſelf. 


* In thenext place let us look into the Proofs as they are at large ſet 

forth and owned in the printed Tryal, and let us conſider how far thoſe 
Proofs do make out the Charge of the Indictment, viz. the Compaſſing 
and Imagining the Death of the King, and how far they make out that 
Overt fait, or open Deed (ſuch as jt is) of ſeizing or deſtroying the 
King's Guards, in order to the effe&ting of that Compaſling and Ima- 
gining the Death of. the King, and it muſt appear by Proof to be in 
Truth fo intended by the Conſpirators, and levell'd to that end, for if 
it were done, yet if it were done quite to another intent and purpoſe, 
and not to that of Compaſling the King's Death, it does not come home 
to this Indiftment. 


-. There are but three Witneſſes that can be thought to bring the matter 
home, and to fix any thing upon the Lord Reſſel, Col. Romſey, Mr. Shep- 
pard, and the Lord Howard. 


- Ttis true, two of the three, that is Col. Romſey, and the Lord Zow- 
ard poſitively prove'a Trayterous Deſign, or. a Diſcourſe at leaſt by 
ſome of the Company of making an Infurre&tion or Rebellion, or ( to 
ſpeak it in the Language and Phraſe of this Statute of 25 EZ. 3.) of le- 
vying a War againſt the King, ( for all theſe ſignifie one and the fame 
thing ) and they prove the Lord Ruſſel was ſometimes preſent at thoſe 
Meetings ; but is that enough 2 Admit he were preſent and heard the 
Debate' of it ; ( which yet is not fully and. dire&ly prov'd ) yet if he 
did not joyn in the Debate and Expreſs, and ſome way ſignific his Ap- 
probation of it, and conſent to it, it makes him not at all Criminous. 
It is true, his after concealing of it might have made him guilty of Miſ- 
priſion of Treaſon, but that is a Crime of another nature, and is ano- 
ther diſtin Genus of Crimes, of which he was not Indicted. 


Col. Romſey. as to the Overt fait ( as they would make it ) fays there 
was fome Diſcourſe about ſeeirig what Poſture the Guards were in, and be- 
ing asked by one of the Jury, by whom the Diſcourſe was, he an- 


ſwers, By all the Company that was there, ( whereof as he faid before the 
Lord Rufſeb was one } So that my Lorld Rufſe/ may (1 agree) be un- 


derſtood to be one that diſcours'd about ſeeing what poſture the Guards 
were-in. Nay the Colonel fays'al/ the Company did debate it, and he 
ſays further, the Lord Ruſſel was there when ſome of the Company wnder- 
took to'take the View of thoſe Guards, and being asked by .the Attorney 

as General 


— 
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General to what .purpoſe the View was to be, the Colonel an- 
{lwers, 1t was to ſurpriſe our Guards, if the Rifing had gone on. 


The Chief Juſtice obſerving to the Witneſs that he ought hot to 
deliver a: doubtful Evidence, and to ſpeak it ;with Limitations; 
that made it not fo poſitive, as by ſaying, ( Tapprebend' fo and ſo) 
then, the Colonel grows more poſitive, and fays further, that a Ri- 
fing was intended; but afterwards he ſays, there was. no debate of the 
Rifing. Art laſt the Witneſs being asked by Sir George Jefferies. whe- 
ther rhe Priſoner were preſent at the Debate concerning the:.Meſ- 
fage from. the Lord Shaftsbury to the: Company then met, and the 
Anſwer return'd to it : He flatly ſays the Priſoner: was. preſent ati tha; 
Debate, (which Debate did indeed concern the-Riſing ) eg ack 
by the. ſame Perſon: whether my Lord\-was 'averſe tq 1t,. or agreeing 
to it. He: anſwers. like' an Eccho;, _Agreeing to it: Nay ,. then 
he ſays my Lord Ruſſe did ſpeak;; and that about the Rifing of : Taurs 
ton, and that he did diſcourſe of the Rifing, but what were his words ? 
Being queſtion'd again. by. the Chief: Juſtice whether my Lord: fidl 
give any Conſent to the Rifing, He' anſwers ſtill like an Eccho, .My 
Lord did: And this laſt Anſwer is the weighty part of his Evidence, 
if there be any weight-at all. VT 55h | 23 ns 


Now mind 'the "defect of the. Witneſs's. Memory in ſome other 
moſt material Paſſages. He thinks/'the Lord : Grey. did fay -ſome- 
thing to the ſame purpoſe, with' the" Anſwer deliver'd by Ferguſon to 
the Lord Shaftesbary's Meſſage. > : :: * EW. ag” 


| Hei does wot know (ſays he) how often .he' himſelf (the Wit- 
neſs): was at Mr. Sheppard's Houſe' where this:Debate was... He 
fays he was there: more 'then once; [or::elſe I heard( ſays he) :Mr. 
Ferguſon make a Report: of another: Meeting to .the Lord Shafts- 
bury. And then he fays' that this wis all at that time that be remem- 
bred, arid before this he had faid-na-more againſt the-Lord :Rufſe/, 
but that he was preſent, 'and after-this:upoi much: Interrogating of 
him , ,he proceeds | to! tell a great'ideal- more, . indeed all the reſt 
that has been: before :abſerv'd .t6 proceed from him. | And affer 
all, he fays he thinks he was not there above:2 quarter: of an Hour. 
He ſays he was of certain whether he did hear ſomething about 
a Declaration there, or whether Mr. Ferguſon! did: feport it; to. my 
Lord Shaftesbury,that they had devated it. 1 And:the Witneſs: ſpeak- 
ing of a View to be taken of the Guards, to ſurprize them : the 
Lord Chief Juſtice'- ſeems to be : furpriz'd;:at :that- word : The 
Guards ! he never met it. in all his Books:-;-;What: Guards.2 why 
you know it. is mention'd .in the Indi&ment; but he might ' yet 
very, well ask what: Guards: 'And' the Colonel :anſwers, . The 
Guards at the Savoy and the Mewſe. * el C03 905-30 bi 


The Colonel ſays, He thinks the Duke of Monuonth, and the Lord 


Grey, and Sir Thomas Armſtrong were the perſons-that undertook to 
F View 
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view the Guards. And the thinks Sir Thomas Armſtrong began it, and 
Mr. Ferguſon. And the ſays farther Direction was given to take a 
view of the Guards, if the Rifing had gone on, (as it never did) and 
then che mentions the very day 'that had been appointed for the 
Rifing , wiz. the rgth of November ; and that che Meſſsge from 
the Lord -Shaftahury was, he thinks, a matter of a Fortnight before 
that day, 'or ſomething more.; tor he thinks it was ded Sync 
day fortnight aftor my Lord Grey mer. The mention of -my 1:ord 
Ruſſe Ps cooſent 150 this Riſing, icomes in at the aft, and after ma- 
ny queſtions ask'd him, and not till 'that vory particular queſtion 
wes put -to him, and he anſwers in the very lame words as the 
ie was asky. : The Chief 0a" yo an in words, 

i my Lord give any conſent to the Rifing? 'The ColoneF's An- 
rs do Termy Lord be did. But how:did my:Lord Rufel fignt- 
fiethat Conſent? "what words did hewuſe thar may clearlyexprefs it? 
For this is the pinching Proof if. it 'had beenorcgin and clear'd by 
remembring the manner of: his gm or how it did appear. 
Why>was not this'put home to'the Witnels ? This is the Material 
peer of this Evidence, without which therelt had not come home to 
rhePrifoner: And 'why did not the Witnefs deliver this of himſelf, 
and before his giving this home Evidence he had'faid, 7hat was all ar 
that time that he remember'd : And this was at the fame time with 
that of the Meſbpge, and of the Diſcourſe about Viewing'the Guards. 
He afterwards dow#ts ens _—_ —_ then once there with 
that'\Company, or wheaber be heard Mr. Ferguſon report things 19 
the Lord Shafsbury, which ſhews a wild 'kind-of Memory ark, hoy 
neſs, and the Colonel is no Fool, nor Baby ; ſo that there is but one 
time poſitively tfpoken of by this Witneſs. How. ly unoer- 
tain is he in the Matter of the Declaration, to which he was Exami- 
ned > Amoſt noted\thing, and be.cannot tell whether he heard any 
thing of -it there, or whether Nr. Ferguſon told him of it. It is to 
tobe fufpected too; that what ihe bas deliver'd poſitively at laſt fo 
lare in his Evidence, | and after fo:much Interrogating of him, was 
but meer hearſay too, and then-it would noe. have been any Evigence. 
He has not it ſeems-8 ng Head or Memory, - as a 
Witneſs ought to have in cafe of Life, and a Lite of fo high a value 
as this of that Noble Lord, Hs 


And many other Material Paſſages this Witneſsdelivers under that 
Lamitation as ( be thinkes ). 


- 'The Rifing was intended, but never took effect ; and the View 
was no more- then/appoimeed and undertaken ; but the Scizing of 
the Guards, as this Witneſs Gays, was not to be anicfi. the Riffing had 
goxe on; Which -it never. did, He: ſpeaks nothing of any View 
made of the Guards, or any Report - upon it : but he ſwears my 
Lord Ruſſe! confented to the Riſing. That is his ſtabbing Evi- 
deace; but by what words, or how he Gignified his conſent, not a 
word, tho' mighty: material. | Fe 


But 
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But what is this Conſpiracy for a Riſing ? and a Conſpiracy to 
ſeize the Guards 2 ( in caſe the Riſing had gone on :,) What are: theſe 
to the Crime charged in the Inditment againſt the: Lord Ruſſe! 
for conſpiring the death of the King? 


Here isnot a word of any ſuch matter, aor of ſeizing the Guards 
1n order to ir, no not one word. 


And that is the only material part of the Inditment (as ſhall ap: 
pear more plainly hereafter.) _ "= 
cs 


The ſecond Witnefs, Mr. Sheppard, mentions the meeti 

Houſe) of the Duke of Moxmourb, and among the reſt, the Li 
Ruſſel, and they. diſcours'd of fergie, 16 Guards , and that the 
Duke, the Lord Grey, and Sir Thomas Armſtrong, (a. hie. remember. 
went one Night to view the Guards, and the next at his Hou 
they faid it was very feaſible, if they had 1 to do it. 

then he lays there was two Meetings there, and, as he remembers, 
my Lord Ruſſe] was both times there. Being ask'd by the At- 
torney-General, beſides the ſeizing of the Guards, if there were a- 
ny diſcourſe of a Riſing. He anſwers; He did nes remember any 
farther Diſcourſe ; for he was often gone out of the Room. 

this is the effeCt of that he ſays. F 


If any thi of this comes near my Lord Rafſel, it is thoſe words | 
firſt giving nh of who ory em that were. met, and tha 
my.Lord Ruſſel was one of rhem, 
courſe was how to furprize the 


'L 


read. 


So they agree innothiag but in the Diſcourſe of ſeizing the Guards, 
and that be, pur Reſſel was then preſent. Fa 
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- Sothat as yet the ſam of the Proof by Colonel Romſey is that my 
Lord Rufſ#! conſented to the Rifing, which is too general, and the 
ſum of the Proof by Mr. Sheppard 1s that my -Lord Rafſe! was pre- 
{cnt in Company when the Company diſcours'd of Seizing the Guards, 
but he knows nothing of the Riſing. 


The third Witneſs ( the Lord Howard) diſcourſes much about a 
Conſpiracy to riſe, but he ſpeaks moſt ( of what he ſays ) by Re- 
port from the Earl of Saftesbury, and from the Duke, fo it goes for 
no Evidence againſt my Lord, R«ſſel, and the Chief Juſtice did the 
Priſoner that Right, as to declare as much to the Jury ; and the 
Ford Howard cleares the Duke from any ſuch horrid A as the Kil- 
ling the King, - the Duke faid he would not ſuffer it ; and if the Duke 
be Innocent mithat; it is probable that my Lord Ruſſel and the reſt 
of rhe Company that met had no diſcourſe about Killing the King, 
nor any Thovght that way, which yet is the great and only Subſtan- 
tzzl Charge*of "this Indictment, which muſt ſtill be minded and ob- 
i: My Lord Zoward does indeed prove two ſeyeral Confults, one at 
'Mr. Hambden the youngers, the other at my Lord Rufſe/'s about the 
middle of January laſt, and after, and that my Lord Ruſſel was at 
both, and theſe Conſults. were of an Inſurretion, and where to be- 
gin it, and of Poe Arms, and Money, and of ſending into 
Scotland to ſettle an Underſtanding with the Lord of Argzle ; and be- 
- Jer What my Lord did fay, heanſwers thus, viz. Every oxe 
'(fays he) rows my Lord Ruſlel is a Perſon of great Fudgment, and 
"not very laviſh in Diſcourſe. But did he conſent? was a Queſtion 
ask'd by Sir George Jefferies, the Lord Zoward anſwered, We did not 
Put it to the Vore,-.-but it went without Contradiction, and Ztook zr 
that all there gave their conſent, that my Lord Rufſe! joyn'd in the 
<cliiſing a Councel of Six, that he approv'd of his being choſen for one, 
that he ſaid one word-m*theſe 'two Confults, there is not any Proof 
by the Lord Zoward, only he ſays, He took it that all there Conſent- 
ed." Is that enough 2 Oh ſtrange Evidence! | 


' I willnot here take Notice, 'or Fxamine how far the Lord Zoward 
Is 2 Credible Witneſs in this Caſe, but refer the Reader to the Teſti- 
mony of my. Lord of. Agleſey,. Mr. Howard, and Dr. Burnet : or 
How: far any of the three Witneſſes are to be believ'd, having all 
three upon their own Teſtimony been Participes Criminis, and it is 
ſuppos'd have'their Pardons, or are'promis'd Pardons : Not that 
this'is offer'd to difable them quite. frombeing Witneſſes, but ſurely 
all' things confider'd 'it -much; leſſens their Credit in this Caſe ; nor 
does'ir make them the more Credible becauſe no other Witneſſes can 
be had : But then conſider that moſt Excellent Character given of 
the Priſoner by Perſons of Honour, and of the higheſt Eſteem for 
Ability and Tategrity, and ſuch as contradids and is inconſiſtent with 

the 
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the Charge of the Indictment, and whatever 1s of weight in the E= 
vidence againſt him, and eſpecially if you give any credit to the 
Lord Howard himſelf, who upon his Oath does declare, as in the 
preſence of God and Man, That he did not believe that either the 
Duke of Monmouth, or my Lord Ruſſel had any deſign tos Murder 
the King ; which is the only effetual Charge of this Indictment. 
Theſe things conſidered, it ſcems very ſtrange to me how the Lord 
Ruſſel could be found guilty of a compalling and imagining the 
Death of the King ; tor fo is the Verdict. 


| This anſwers moſt of the Obſervations made by the Author of | 


the Antidote upon my Lord Ruſſel's Speech, reſtraining the Expreſ- 
ſion, as he ſays, of his Innocency to the deſign upon the King's 
Life, and to killing of the King, and of his omitting to mention 
the general Riſing : which as this Author boldly affirms; was tully 
proved upon him ; and that my Lord's Profeſſions of his Innocen- 
Cy, as to any Plot upon the King's Life, or to kill the King, or his 
knowing any thing thereof, thele ( ſays the Author) are no plain 
declarations of his Innocency, as to the Crime charged and pro- 
ved upon him, of conſpiring and conlulting to raiſe an Infurredtion, 
Nor was there any need of my Lord's anſwering that, tor it was lit- 
tle material. | 


How uncertain, how diſ-agreeing , how unapplicable to the 
Charge of the Indi&tment thoſe Proots are, has been fully obſery'd 
already ; and the Author groſly miſtakes in his Judgment, when 
he takes the conſpiring and conlulting; to raiſe an Infurrection, to 
be the Crime charged in the Indi&tment ; tor (as was obſerv'd be 
fore) the Charge of the Indictment is, the compaſſing and imagin« 
ing to kill the King ; and that of a Conſpiracy to raiſe an Inſurre- 
ion, or to levy War, is none of the Crimes or Treaſons enume- 
rated or ſpecified in the Act of 25 E.' 3. and therefore could not be 
the Crime charged in the Indictment, which is grounded only up- 
on that Act of 25 £. 3. (as the Attorney-General acknowledges) 
for it is an actual levying of War, and not a conſpiring only to le- 
vy War, or raiſe an Infurre&tion, that is the "Treaſon ſpecified in 
that Act of 25 E. 3. and therefore the mention of other things are 
but by way of aggravation for the more ample ſetting forth of the 
Crime charged, which is of compaſſing the King's death, and that 
the conſpiring to make an Inſurrection, cantot be an open Deed to 
prove a compaſling the King's Death, has been already ſpoken to, 
and ſhall be yet more tully. | 


Nor is the Author more miſtaken in his Obſervations upen the 
matter of Fact, and his unwarranted Concluſions and Infererices rai(« 
ed from thence, then he is in his Determinations of matters uh Law 
ariſing from that Fact. ; 


The Death of the King (fays the Author) 2» that Law of 2.5 
G E. 3- 
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F. 3. is not reſtrained to killing of his natural-Perſon, but extends 
as well to his civil Death as natural: As to conſpire to Depoſe the 
King, to impriſon him, or laying any Force or reſtraint npon_ him ; 
thele ( fays the Author ) are all High-Trealon, tor compaſling his 
Death, natural or civil. If ſo, why then we are at never the more 
certainty for this excellent Law of 25 E. 3. 


[ agree, that Confſpiring to'Depoſe the King, to Impriſon him, 
are Treaſons ;* but it is not ſo plain that they are Treafons within 
this Law of 25 E. 3. upon which thus Indictment 1s grounded. Ir 
is true they are made Treaſon by the late Act of 1 3 ot the now King, 
and have by ſeveral temporary Acts ( ſuch as this of 13 Car. 2. is ) 
been made Treaſon : but this proves that they were not judged by 
thoſe Parliaments, that paſsd thoſe temporary Acts, to be Treaſons 
within the Statute of 25 E. 3. For why then were theſe temporary 
Aqts made 2 What need was there of them 2 Sir Edward Coke 
3 ef. fol. g. in the laſt Paragraph but one, of that fo/. ſays, A Con- 
{piracy to Levy War, is no 'Treaſon ; he means within the Act of 
25 E.;. but it has been made Treaſon ſince Sir Edward Coke's time, 
viz. by 13 Car. 2. And let it be remembred, that the great end of 
making this excellent Law of 25 Z. 3. (as appears by the Preamble) 
was to avoid uncertainty, and variety of Opinions, and to prevent 
the Arbitrarineſs of Judges, in the ordinary Courts ; and the At 
takes care, that doubtful Caſes, ſuch as are not plainly within the 
enumeration of the Act, are to be reſery'd for the Judgment of the 
King and Parliament. And herein conſiſts the excellency of this 


Law: Quoad freri poſſit , quam plurima Legibus ipfis defineantur : 


Quam pauciſſhma Fudicis arbitrio Relinquantur. And as the 
Learned Lord Bacon in his Advancement of Learning, tol. 447. 
ſays, That is the beſt Law, which gives leaſt liberty to the Judge ; 
He the beſt Judge that takes leaſt liberty to himſelf : Miſera ef /er- 
vitus ubi jus ff Vagum. And this Law is a declaration of Law, 
and therefore ought not to be extended to like Caſes in the conſtru- 
Qion of it : And it is made in the puniſhment of the greateſt Offen- 
ces, and is as Penal asa Law can be ; and therefore ought not to 
be expounded by Equity, that is, to be extended to like Caſes. 


It 1s true, the Opinion of the Judges hath been, That Conſpiring 
to Depoſe or Impriſon the King, is a compaſling or imagining the 
Death of the King. And if a Man declares by Overt-atf, that he 
will Depoſe or Impriſon the King ; this, oy Sir Edward Coke, 
3 iſt. fol. 6. upon the word ( Mort ) isa ſufficient Overt-a&, for 
the intent of killing the King : Mind him well, he does not fay that 
Conſpiring to Depole or to Impriſon the King, 1s an Overt-a&, to 
prove the Conſpiring the King's Death ; which is the Opinion the 
Antidoter maintains, and for which he cites all his Caſes afterwards 
cited. But Sir Z. Coke ſays, That Confpiring to Depoſe or Impri- 
ſon the King, heing declar'd by Overt-at , this Overt-a& is allo a 
lufficient Overt-act for the intent of killing the King. 


It is one thing to Conſpire to Depoſe the King. And 


i | 


{| 
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And another thing to declare, that Confpiring by ſome open act : 
tiey differ as much as thinking does from acting. Now in this 
Cale of the Lord Ruſſel, the Author of this Antidote, and ſome o- 
thers (as appears by the Printed Tryals) would have us believe that 
very Conſpiring to Levy War, is an Overt-a& to prove the com- 
paſſing and imagining the King's Death : For which there is not the 
leaſt ground from Sir Edward Coke. Firſt they are different Spe- 
cies, as Sir Edward Coke oblerves in his third Inſtitutes, fol. I4. the 
third Paragraph; and therefore (ſays he ) the one of them cannor 
be an Overt-act for another. That is, Confpiring to Levy War, 
nay the a{tual Levying of War too, 1s one Species of Treaſon, can- 
not be an Overt-act for the compailing the Death of the King, which 
is another Species of Treaſon. But this is that the Antidoter labours ; 
only {ays Sir Edward Coke, the Overt-aft of the one, may be an O- 
vert-act for another ſort or Species of Treaſon. 

And I agree it, if the Overt-aCt in the one fort of Treaſon, may 
as fitly, and as properly in its own nature, and as equally be alſo an 
Overt-act in the other ſort, and had a tendency to the execution of 
that other ſort ; and it alſo does appear by the proots, to be ſo in- 
tended by the Confpirators : As for example, Actual ſeizing of the 
King's Guards ( not a Confpiring to ſeize the King's Guards, and- 
ſuch Guards as are not plainly ſet forth in the Indictment what they 
are) may in its nature be an Overt-a&t, to make manifeſt the con- 
paſſing of the King's deat:n, and 1s an Act proper enough, and has ir 
its nature a tendency towards the execution of the Conſpiracy to 
kill the King ; but then it mult be proved to be ſo intended and de- 
ſigned ; that is, in order to the killing of the King ; but if it ap- 
pear otherwiſe upon the proof (as here it did) that it was not fo in- 
tended, but deſign'd meerly in order to a Rebellion, and Levying 
of War (for which allo it 1s as apt, and proper in its nature, and has 
as great a tendency that way). Then it cannot be applied nor 
made uſe of as an Overt-act, to prove the compaſſing._ the King's 
Death (as in this Caſe of my Lord Ruſſel's it was). For this, (as 
Sir Edward Coke well ſays, fol. 14. the latter part of the third Pa- 
ragraph of that fol.) would be to confound the ſeveral Claſſes or 
Species of Treaſon ; and the Confuſion of Species is abominable in 
Nature, 


And where Sir Edward Coke ſeems to comply with the Opinion 
and Practice of ſome Judges, that the Overt-att of Depofing may be 
a good Overt-a@ of Killing (which with the diſtinction that I have 
offered, is juſt enough ) yet he has ſome heſitation ; for he con- 
cludes that Opinion of his with theſe words, fo/. 6. in his third Inſtir. 
upon the word (Mort) But (fays he) peruſe adviſedly the Statutes 
of 13 Eliz. cap. 1. And why thoſe Statutes ? | Becauſe by thoſe 
Statutes Confpiring to Depoſe the Queen are made Treaſons ; 
which needed not (as has been obſerv'd already) if they were Trea- 
ſon, within that Clauſe of Compaſling the King's Death , Yor 
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the Statute of 25 E. 3. The like may be obſervd in many other 


ſuch temporary Laws, as that of 25 7. 8. cap. 22. 26 H.8. c. 13. 
28 H.8$.c.7. 1 E.6.cap. 12. & 5. & 6. Edw. 6. cap. 11. 


And it is worthy obſervation, tho' by way of a ſhort digreſlion, 
that in many; if not in every one of thele temporary Laws of 
Treaſon, there is anexpreſs Clauſe and Proviſion {till, that conceal- 
ment, or keeping ſecret of any High-Treaſon, ſhould be adjudged 
Miſpriſion of Treaſon : As if there were great need of that Cauti- 
on, leaſt the Judges might judge concealing of Treaſon, for High 
Treaſon. 


Now to ſhew the tenderneſs that the Judges heretofore ſhewed in 
the expounding of this Statute of Treaſons, of 25 ZE. 3. and how 
cautious they were in extending it beyond the ſtrict ſence and let- 
ter of the Statute: Read the Caſe in Mich. 19. Hen. 6. fol. 47. 
Caje 102. A Man was Indicted in the Xing's-Bench of Petty-Trea- 
ſon (which is declared too by the fame Statute of 25 EZ. 3. c. 2.) 
for killing his Miſtreſs, whom he ſerv'd : And becauſe the words of 
this Statute of 2.5 Z. 3. declares it Petty-Trealon where the Servant 
kills the Mafter, they were in doubt whether it ought to be extend- 
&d to the Miſtreſs or not : And there the Judges of the Xing's-Bench 
(before whom the Caſe was) ſent to the Judges of the Court of 
Common-Pleas, then ſitting, and to the Serjeants there, to know their 
Opinion of the Caſe : And by Advice of all the Judges of both 
urts, it was adjudged Petty-Treaſon for the Servant to kill the 
| «1 not only within the meaning, but within the very words 
of that Statute, for Maſter and Miſtreſs are in effect but one and the 
ſame word, they differing only in Gender. 


- Sir Edward Coke ſays, 3 1nſtit. fol. 20, © 22. The Judges ſhall 
not. judge 4 fmzli, or by equity, by argument, or by inference of 
arty 'Treaſon, but new, or like Caſes, were to have been referred to 
the determination of the next Parliament : ©4# terminate ſunt dubi- 
tationes Tudiciorum : lays Bratton. 


Let us in the next place examine the Authorities in Law, and 
Book-Caſes, cited by this Author of the Antidote, and fee how far 
they make good his Opinion, that meeting and conſulting to make 
an Infarrection againſt the King, or raiſe a Rebellion (which is the 

me with Levying War, within the words of 25 E. 3.) tho'the Re- 
bellion be not actually raiſed, is High-Treaſon, within this Law of 
2.5 E, 3. ſor ſo he propoſes the Queltion, fol. 5. of his Book, and 
if he does not confine his Argament to that Statute, he ſays nothing 
to the Lord Ruſſe!'s Cale. | 


ps 1 prove that Meeting and Conſulting to make an InſurreQion 
againſt the King , or raiſe a Rebellion within the Kingdom (tho' 
the Rebellion is not actually raiſed) is High Treaſon within the 

Statute 


(] 


Statute of 25 Edw. 3. cap. 2. (which put all together, is the Poſi- 
tion the - Antidoter maintains.). He: cites the Caſe of Conſtable, 
mentioned in Calvins Caſe , Sir Edward Cokes 7th Rep. fol. 10. 6. 
and thence infers,that whatſoever tended to the Depoſing of Queen 
Mary, was adjudged Treaſon for compaſiing her Death. 


And this no man denies, and it agrees with the Judgment of Sir 
Edward Coke , in his Chapter of Treaſon, fol. 6. upon the word 
(Mort) where he ſays, He that declareth by Overt Act to Depoſe 
the King , does an Overt At of Compatling and Imagining the 
Death of the King , and fo ſays Sir Mathew Hales Pleas of the 
Crown, fol. 11. towards the latter end. But what is this to the 
point in hand , which meerly concerns a Meeting, and Confulting 
to make an Infurre&ion, or Raiſing a Rebellion , which is the ſame 
thing with Conſpiring to Levy War 2 Confpiring to Depoſe the 
King, and Confpiring to Leavy War are difterent things. As con- 
{piring to Leavy War, is clearly held to be a diſtin& Treaſon from 
Conſpiring . the death of the King ; and therefore the former of 
theſe (as hath been before obſerved) cannot by Law be an Overt 
Act oft the latter , as appears by the ſaid Treatiſe of the Pleas of 
the Crown, fo/..13. towards the latter end. Nor was Conlpiring 
to Leavy War without an actual Levying of it, any Treaſon with- 
in the Statute of 25 Zdw. 3. upon which Statute onely the In- 
dicment of the Lord: Ruſſel is grounded.as is acknowledged by the 
Atturney General ; and therefore to ſupply that detect, the Statute 
of 13 Car. 2. does expreſly make it to be Treaſon ,- but the Lord 
Ruſſel. was not Indicted upon that Statute of x 3 Car. 2. and for this 
reaſor he ought to have been Acquitted upon this Inditment,groun- 
ded: onely upon the Statute of 25 E. 3. 


- And if pradtifing with a Foreign Prince to make an Invaſion , 
(when no Invaſion tollowed, as the Caſe of Doctor Story was) Dier 
| 298. be all one with Confpiring to Levy War, when indeed no War 
is raiſed. It is out of all diſpute , that ſuch Practifing and ſuch 
Conſpiring cannot be Treaſon within the Statute of 25 E. 3. tho' 
it be Treaſon within the Statute of x93 Car. 2. 


In the Caſe of the Lord Cobham, x Facobz, there was more in the 
Caſe then Confpiring to make an Infurre&tion, (which is all that 
the Author of the Antidote takes notice of ) there was allo an 
actual Rebellion raiſed, as appears by the ſaid little Treatiſe , ſtyled 
The Pleas of the Crown, fol. 13. for the People were there aſſembled | 
to take the King into their power,as that Book puts the Caſe of the 
Lord Cobham. 


. Andſoit is in the Caſe of the Lord Grey , for there they not 
only Confpired to make an Infurreion , but further to ſeize the 
King, and get hint into their power ; which is a direct Confpiring 
againft his Perſon, which _— tends to the deſtruQtion _ 
erſon, 
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Perſon, and is the fame with Conſpiring his Death, as hath beert 
uſually expounded : but 'tis otherwiſe meerly to Cortfpire to make 
an Inſurretion, which can be no more than A to Levy 
War. The Caſe of Sir Henry Paneand Plunket , had many other 
Ingredients to mount them up to'Freafort , which difference they 
from my Lord Ruſſels Cale. 


As to the point of Miſprifion of Freafon , with whickr the Au- 
thor of the Antidote concludes, I have fully declated my opinion 
already , in the former part of this Diſcourte , and think plainly 
evinced , that though the Noble Lord might- be preſent , while 6- 
thers might between themſelves privately debate matters, and con- 
clude upon them, yet it did not clearly appear by any _—_ 
that this Noble Lord ever gave the leaſt confent to what was fo con- 
cluded , without which conſent it could not amount to Treafon, 
but at the moft be a Mifprifion onely. Nor muſt any Mans Life 
be taken from him , upon prefumptions or probable Arguments, 
but by plain, dire, and manifeft down-right Proofs. But a more 
ſtrong, and indeed a violent preſumption ys the other way, 
that this Noble, Pradent, and Pious Lord, could never be guilty of 
fuch a Crime, as to confpire the Death of King Charts the S6- 
cond ; it was extreamly againft his Intereſt ſo to do, for the Life 
of that King, ſo long as it contimed , by the bleffing of God was 
the great ſecurity, both he and all good Proteſtants had agamſt tho 
greater danger that might happen by the change arifing_by the 
Death of that King, of loofing our Rehgion, and 4H our Civil and 
Religious Rights ; as the experience we have lately had, hath fad- 
ly taught us. And if any thing were conſulted between this Ex« 
cellent Lord , and thoſe with whom he met, as is more than pro- 
bable , it was how to ſecure themſelves againſt thoſe dangers they 
ſaw ſo near approaching , if the Life of King Charles the Second 
ſhould fail, there was ſo great a cauſe to fear them, confidering who 
was like to ſucceed in the Throne. | 
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Tr. 26. Car. 2. In the Court of the Kings Bench, 
| Rot. 577. 


Sir Samuel Barnardiſton, Bar*. Plaine:q- | . 
Sir William Soame, 4 Jig 5 In Treſpaſs upon the Cafe A Pw 
(] 4 | .-. 1674 
\HA T whereas the King, 8 Feb. 25. of his Reign, Court, or 
by a Writ out of the Chancery dire&ed to the 2<*ation- 
then Sheriff of Suffolk, Commanded that he 
| ſhould caule an Election to be made of another * 
Knight for the ſaid Shire, in the place of Sir Henry North, 
lately dead; and that he ſhould certify the Ele&tion under 
his own Seal, and the Seals of thole that were preſent at 
the EleCtion, into the Chancery. 
Which Writ , 12 Feb. 25 Car- 2. was delivered to the 
Defendant then Sheriff. 
And, 24 Feb. 25 Car. 2. in full County, ' by the people * 
reſident in that County, the Writ was Read. * | 

And altho* the Plaintiff was duely Elefed to be Knight for 
that County, by the greater number of the people then re- 
fident in the ſaid County, every one whereof could ſpend 
40s. per annum, within that County. TE 

And altho' the Defendant then Sheriff of the ſaid County 
Premiſſa ſatis ſciens, afterwards the ſame 24 Feb. 25 (ar. 2. 
return'd the ſaid Writ into the Chancery, together with an 
Indeature between him the ſaid Sheriff, and the aforeſaid 

Electors of the Plaintiff, of the aforeſaid Ele&ion of the Plain- 

tiff, made according as the ſaid Writ requires. 

Yer the Defendant then Sheriff Offici ſui debitum minime pon- 
derans ſed machinans &* malitioſe tendens .1pſum Samuelem in hac 
parte minus rite pregravare, and to deprive the Plaintiff of the 

\ Truſt and Office of one of the Knights of the Shire co be 
exercisd in Parliament : And to cauſe the Plaintiff coexpend . 
oreat ſums of Money againſt the duty of his Office. 

Falſlly, Maliciouſly and Deceitfully return'd into the Chancery, 
together with the aforeſaid Indenture , another Indenture | 
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annex'd to the ſaid Writ, purporting the ſame to be made be- 
eween him the ſaid Defendant then Sheriff, of the one parr, 
and divers other perſons, containing, That the ſaid other 
perſons, as the greater part of the ſaid County, did chufe 
one Sir Lionel Talmach , Bar*. otherwiſe Lionel Lord Hun- 

© tingtowre, as Knight of the Shire,to come to Parliamenr. 

Where in truth the ſaid Lionel was not choſen by the greater 
art. | 

F By reaſon of which falſe return of the ſaid other Inden- 

ture, the Plaintiff could not be admitted into the Lower- 
Houle art the return of che ſaid Writ, and a long time after. 
Till the Plaintiff, upon þis Perition to the Commons, and till 
after be had ſpent divers great ſums of Money about the proving 
of his Ele&tion, and divers pams and labours in that behalf ſz- 
ain'd, afterwards Sc. 20. Febr. 26 Car. 2. He was admitted, 
and his Election was declar'd to be good. 

” TN To his Damage of 30ool. 

Tn: Not Guilty. 

Verdid, Pro quer* dam. 800 1. 

Judgement. yo quer Sir Samuel Barnardiſton in the Kings Bench, for 

the 800 |. Damages, and for the 98 1. Coſts. 

The Defendant, Sir William Soame, ſued a Writ of Error be- 
fore the Juſtices of the (Common Bench, and the Barons of the 
Exchequer , in the Exchequer Chamber , to Reverſe the ſaid 
Judgement given by the Judges in the Kings Bench. 

And Two of the Juſtices of the Common Bench, viz. Sir 
Robert Atkyns, and Sir William Ellis, upon Argument, were of 
opinion, That the ſaid Judgment was good in Law,and were 
for aſhrming that Judgment. 

But the other T'wo Judges of the Common Bench, and the 
Four Barons of the Exchequer, holding the ſaid Judgement 
in'the King's Bench Erroneous, were A Roverling the ſaid 
Judgment. 

And the ſaid Judgment ſtill tands Revers'd : But needs a 
Redreſs by Error in Parliamear. 


(333: 


Sir Samuel Barnardiſton, Bart. Plaint;7 1, Roh wh : 
Sir William Soame, Defendant, $ hnan Action upon the Caſe. 


Shall divide the Record into the ſeveral Parts of it.” -  -__ 

[. .There is Firſt, The Occafron, or as we commonly call it, 
the /»ducement to the Action ; that is, Sir Henry North, 'who' 
ſerved in Parliament as Knight of the Shire for Suffolk, died : 
Anda New Writ iſſued to Chuſe another in his Place. , + * 


IT. In the next place, The Right that accrued to the Plaintiff Sir 8 
muel Barnardiſton, He was duly Eleed Knight of the Shire. 


TIT. The Zjury done him-by the Deferidant, with the Aggravations: 
of it, viz. Altho' the Defendant well knew. the Plaintiff was duly 
Eleted, and tho he did return him, yet conrrary to the Duty of thus 
Office, as Sheriff, and intending to oppreſs him, and to deprive nim 
>. Ne Right he had, and on purpoſe to put him to great Expence and: 

2- Ho did Falſly, Maliciouſly, and Deceitfully Return another. 
Indenture with the former, importing that another Perſon was choſen 
by the greater part of the County. | 


. IV. The Damage ſuſtained by the Plaintiff, after the Writ was re 
turned, 26 | 5 | 
x. He could not for a long time be admitted to fit to do his Duty, 
and diſcharge his Truſt.” be | 
2. He was put to great Charges to prove his Ek&tion. 
3- Hedid ſuſtain great Painsand Labour: 


V. The Right done him at laſt, and the Satisfaction and Amends 
made him, | 
x. By the Houſe of Commons. His Eletion was declared good, 
and he was admitted to Sit. 
2+ By the Jury. They have found the Wrong done by the De- 
fendant ; and the Damage ſuſtained by the Plaintiff ; and they 
| have repaired him with 800 /. Damages. | 
3. By the Court of Kings Bench. They have given Judgment for 
the Plaintiff. | 
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And the Queſtion before us, .is, Whether this Judgment be Erro- 
neous ? I hold the Judgment not to be Erroneous. Iam for affirming 


of the Judgment. 


” *.>x. I conceive the matter ſet forth in the Plaintiffs Declaration, to 


be Actionable. 2: That the Wrong and Injury complain'd of, is ſuch 
for which the Law gives him a Remedy. And 3. That he has taken 
his proper Remedy, by bringing this Aion upon the Caſe. 0 - 
"All this Being in the Aﬀeemative, the Proof of it lies upon me; _ 
My Ground and Foundation is this, 


That where one Perſon does Injury to another, and the Perſon to 
whom the Wrong is done; ſuſtains Particular Damage, and Loſs by 
the Injury'; there the Law gives a Remedy by AQion, to the Party 


Injur'd. - 


But here is an Injury done. PET 
And here is a Particular Damage ſuſtain'd. 
Therefore an Action lies. 


Propoſition; "That where a Wrong or Injury is done , and a Particalar 
Damage ſuſtained, there the Law gives a Remedy by Aftion. 


- x, From the Nature and Quality of theLaw ; which is to do Right 
toiall, andto give Relief and Redreſs to thoſe that receive Wrongs. 


And ſhould there be any Caſe where a Perſon might receive an Injury 


and Damape, and yet have no Remedy nor Redreſs, the Law would 


be defeQtive ; which would be a Reproach to the Law and Go- 
vernment. ; 

The Law has appointed ſeveral Courts, and given them ſeveral 
Powers and Juriſdictions ; ſo that in the one or other, every perſon 


that has ſuffer'd Injury and Damage , may make his Complaint, 


and have Right done him. 

Sir Edw. Coke in his Mag. Chart. fol. 405. in his Expoſ. upon the 
Stat. of W. 2. c. 14. ſays, It is an Ancient Maxim of the Common 
Law, Non recedant querentes a curia Regis fine Remedio. Whoever has 
juſt cauſe to Complain, ſhall have their juſt Remedy. And Caria Regis 
udn debet deficere in juſtitia Exhibenda. 

Both theſe Rules and Maxims, which have one and the ſame ſenſe, 
are remembred in that Szaf. of Mag. Chart. c. 24. 


In Pinchons ca. 9. Kep. fol; 88. b. adjud. That an Action upon the 
Caſe, lies againſt Executors for a Debt due by the Teſtator upon a ſim- 
ple Contract. And in the Argument of that Caſe it is ſaid, That by 
that Reſolution, Juſtice and Right is advancd, and the Creditor paid 


his juſt Debt ; and if the Debt ſhould be diſcharg'd by the Death of 


the 


I ſhall firſt Prove the Ground or Foundation, which is the Major 
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the Debtor, 1: would ( fay the Judges ) be d great defett in the Lai, 
that there ſhould be a Right, and o Remedy for it ; and the Judges 
urge the Maxim I mentioned but now, Curia Domini Regis deficert nou 
debet conquerentibus in Juſtitia exhibenda: TS Os 
In Meriet Treſhams ca. 9. Kep. fol. iv. It is urged as an abſurd thing 
in Law, That a Man ſhoald have Wrohbg done him, and yer ſhould 
be without Remedy : And the Reporter does obſerve, That the Judges 
in all Ages have endeavoured to put the. Rule of W. 2. in execution ; 
c_ Domini Regis non debet deficere conquerentibus in Juſtitia Exhi- 
enda. | 
Nay, the Law has ſo great a Zeal for redrefling of Wrongs, that as 
Sacred as the Maxims and Rules of the Law are, yet if there were any 
Rules or Maxims that ſtood in our way to hinder, the Law would 
break through thoſe Rules and Maxims, rather than ſuffer an Injury, 
to be without Remedy. 4 /»#. fol. 7x. about the Middle. No Wrono or 
Injury either publick or private can be done, but it ſhall be Reformd or 
ſb d in one Court or other by due Courſe' of Law. And in the lower 
end of that folio, 4 Failure of Juſtice is abborr'd in Law. - | 
Sir Franc. Bacon among{ſt the Elementsof the Law, fed. 5x. delivers 
this as a Principle, | BECEF 2. 
Receditur a placitis Juris potius quam injuria © Jelifla remaneaut ins 
_ punita; which he himſelf expounds in this' Senſe; The Law will di- 
ſpence with ſome Maxims, rather than Wrongs' ſhould be unpu: 
2. My next Argument to prove this Poſition, Zhat where as Injury 
is done, and Damage ſuſtaind, the Law gives Remedy , ſhall be taken 
from the Nature of an Adtion, which is the ordinary Remedy the Law 


gives, for the repairing of a private Wrong, =p 
Now what the Nature and Definition of an Action is, welearn from 
the moſt Ancient Authors of the Law, as Bradoy, and Fleta, and the 
Mirror of the Juſtices, as they are Colle&ted by Sir. E. C. 2. Inſt. 
Fol. 49. and they all agree almoſt in the ſame words : 
Adio nibil aliud eft quam jus proſequend: in judicio, quod alicui debetur 
& quod naſcitur ex maleficio, vel quod proverit ex delifto vel injuria. 
Ic is nothing elſe but a Means or Remedy for a man to have Right 
done him, that has ſuftered Wrong and Injury. 
It is the Argument commonly uſed, and the Reaſon given to main- 
tain an Action, and in particular an Action upon the Caſe, viz. That 
there is an Injary done, and a damage ſuſtain'd. SE 
Sir F.C. 12, Xep. fol. 12.8. Ref. p. tot. cur. If a Sumner return one fum- 
mon'd or cited into the Spiritzal Coxrt, where in truth he was:never 
fummon'd, and he is pronounc'd Contumax, and thereupon Extorn- 
enunicate : he ſhall have an Action upon the Caſe, againſt the Sumner; 
and the Reaſon given, is, becauſe there is /»juria & Danmunm. *Tis the 
fame Caſe that is Reported in Rofles's 1. Kep - fol. 63. by the Name. of 
Powle and Godfrey ; which I ſhall _ further occaſion to NETS 
2 ore 
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fore I have done-::' You have the ſame Caſe Reported by Sir Francis 
Moor, fol. 835.” IA. 505 Af | 
This may ſuffice to-prove the Major Propoſition, That where Wrong 
and Injury is done to any man, and particular Damage ſuſtain by it ; 
there the Law'entitles him to an Attion. ©. / BI 


For the' Minor Propofition.. That in the Caſe before us, there'is a 
Wrong and- Injury done to the PlaintifÞ,! arid -a Particular Damage 
ſuſtain'd by him: To make this out ſhall need/to dono more, than. barely 
to relate the:very-Fac, and put it as a Queſtion to any plain:man, thar 
has but a common capacity, and no Learning, nor acquired Parts; and 
to ſtand to his Judgmeat in the Caſe. | \ or? 

And the Caſe is no more than this ; EIT TT <2 

The Plaintiff bad the Honour to be Choſen to that Great Fruſt arid 
Employment, of-a Knight of the - Shire, «by his Countreymen,-to 
ſerve in Parliament ; by which he was juſtly 1ntituled 'to:ſeveral great 
Privileges, and to: Wages for. the time he ferv'd. And 'tis'an Honour and 
Employment we all know is highly eſteem'd,and generally deſired and 
oo_ after ;” and he that deſires it, :defires a good. Office. The De- 
fen 
and Oath to do juſtly and truly ; Et premiſſa ſatis ſciens ; that is, 
well knowing the Plaintiff had the only Right ro be Return'd, and that 
no other had the'leaſt Colour for it ; and where there was not the 
leaſt doubt or difficulty in the Caſe ; 

Yet falſly, deceirfully, and maliciouſly, to deprive him of his Truſt 
and Office, on purpoſe to put him to great Charges, 

He Returh'd another Perſon with him. | 76 8 

\ And after all, the Queſtion is, Whether he has done him any 
Wrong or no? . Sy.” | 

By Occaſion of this, the Plaintiff was hindred from Sitting in the 
Houſe, 'and was put to Great Expence, and underwent great Trouble 
and Labour. And the Queſtion is, Whether the Plaintiff has been at 
any particular Damage ? : ANY 

Shall I have my Action for a halt-penny Treſpaſs, pedibus ambulando 2 
Does the Law giveime an Action of Ailault and Battery, if a man does 
but lift up his hand to ſtrike me 2 Or for a few ill words, that will 
break no Bones 2 And ſhall I recover Damage -for theſe petty things, 
and ſhall no Action lye for fo notorjous an Injury as is done in this 
Caſe ? 

But our greateſt Work 1s to anſwer the many ObjeRions that have 
been made againſt this Action ; which yet I will be bold to ſay, have 
much more of Wit, than of Weight in them. 

And the Difficulty rather lies in the great Power and Intereſt of 
the Parties to the Action, and of thoſe that concern themſelves in the 


Example and Conſequence of it , upon a Politick Account, than from 


any Uncertainty of the Law : thatis, there is a deſign to model the 
Parliament to the Humour of the Court. 


Sir 


nt having the Office of a Sheriff, and being bound iby- his. Office - 
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Sir Edw. Coke, in his Preface to. the 10th Rep. fol. 6. in the 
beginning of the fol. affirms, That he never ſaw any Caſe of great 


value proceed quietly. without many Exceptions in Arreſt of Judg- 
ment. ap” 


Object. I. This is a matter that concerns the Government, and is of 
a publick nature : the employment of a Parliament Man, conſiſting. in 
Negotiis Regem, ſtatum, © defenfionem Regni & Ecclefig concernentibus c 
And therefore the puniſhment of an offence committed, in reference 


to this, ſhould be by a publick Proſecution, and not to be appropria- © 


ted to any particular private perſon : Nor the Amends and Satisfa- 
ion made to any one Man. | | 


Anſw. It muſt be agreed, That Publick Injuries, wherein all, or 
very many are concernd, are proper for a Publick Proſecution; as in 
the name of the King ; or by a Preſentment at a Leet, or Quarter 
Seſſions, &c. But if any particular Man receive a' particular damage 
by the publick Offence or Injury, he ſhall have his Action ; and this 
is conſiſtent enough with the Proſecution for the Publick. As the Ca. 
of 27 H. 8. fol. 26, 27. Br. Abr. A. Sr. Ca. Plac. 6. If a Man make a 


Ditch upon the King's Highway, this is a wrong to every Man that 


has a right to paſs that way , and he is preſentable at a Leet for this 
Offence: But if 7 and my Horſe happen to fall into the Ditch riding 


along the way, and ſo receive a particular damage, I may have an 
Action upon the Caſe againſt him that made the Ditch. 9. Rep. 1x3. 
5. Rep. 72, 73. 1t is the ordinary Caſe, 'A. makesan Aſſault and Battery 


| upon B. this is but one ſingle at, but it has a double aſpe@# ; *tis a 


breach of the King's Peace, and for that 4. is Inditable, and may be 
Fined to the King, and Impriſoned. 7: zs a particular wrong to B. for 
which B. may have an Action of Aſſault and Battery, and recover 
Damages ; and both of them conſiſtent. 


So in our Caſe; this falſe and malicious Double Return, it was an 
injury to the King and Kingdom, and: to the Houſe of Commons,. in. 
that while the Ele&ion by this means was under diſpute, they wanted. 
the Plaintiff's Service and Aſſiſtance. It was a wrong to the County of 


| Suffolk, for the Knight of a Shire has Plenam poteſtatem pro ſe & com- 


munitate ccmitatus ad faciendum & conſentiendum. But it was more 
particularly an injury to the Plaintiff, = 
In that he was for ſome time depriv'd of the Honour done him by, 
his Countrey, who by their Elefting of him , ſettle that CharaQter 
upon him, That he was Magzs idoneus & diſcretus ; for the Writ com- 
mands fuch to be choſen. <a 
He was hindred from diſcharging his Truſt committed to him by 


' his own Countrey; hindred from doing Service to the King and King- 
dom: Hindred of his Wages. 
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* The Sat. of 27 2.8. c. 26. which unites Eng/and to Wates, Enacts, 
That for every Shire in Wales there ſhall be choſen one Knight to ſerve 
in” Parliament, and one Burgeſs for every Burrough ; and that the 
Knights and Burgeſſes ſhall have like Dignity , Pre-eminence, and 
Privilege , and ſhall be allowed ſuch Fees as other Knights and Bur- 
geſſes of the Parliament have, and are allowed : By whzch zt-appears, 
there are Dignities, Pre-eminencies, Privileges, and Fees, belonging to . 
Tueli as ſerve in Parliament ; of all which, the Plaintiff for a time 
was hindred by this Falſe Return. 


And in that it does concern the Government, 1t argues the greater In- 
jury done to the Plaintiff; for every Member of- Parliament for the 
time he ſerves there, is inſtrumental in carrying on the Government : 
which is an bigh Honour to him. 7u regere imperio 'popules He tibi 
erunt artes. *Tis a Noble Employment. . 

And fince zt does ſo nearly concern the Government, We that are 
Judges ſhould be the more careful to diſcourage all Abuſes committed 

y Sheriffs in EleQions ; it is of vaſt concernment to the Kingdom, 
Eh EleQions ſhould be fair, - and Returns \duely made without par- 
riality. and indire& means uſed : And we, by our Jndgivients, ſhould 
encourage all Remedies againſt fuch Abufes and Praiſes. 


 Befides all this; the Plaintiff has been put to great Expences, and 
undergone great Labour and Trouble, which is a private and parti- 
cular. Damage , and therefore entitles him' to his particular 
Adion. = 

A Juſtice of Peace may have an Action of Slander in relation to- 
his Office, yet that was not an Office at Common Law neither ; and 


yet it concerns the Government. 


| The Sat. of 7 Z74. Cap. 1. Recites,That the Commons made a grie- 
vous complaint to the King, of the undue Elections of the Knights of 
the Counties ; which ('fays the Preamble) be ſometimes made by af- 


feRion of the Sheriffs, to the great ſlander of the Counties, and hinder- 
ance of the buſineſs of the Commonalty of the ſaid Counties. 


By which it appears, how great the Miſchief was in thoſe days, and 
whence it came principally, v/z. from the partiality of the Sheriffs : 
And that Szarute, to prevent the Abuſes, does appoint the Return 
of Tndentures under the Seal of the Sheriff, and the Seals of the 
Elefors: But the Defendant in our Caſe has praqtis'd ar abuſe even in 
the very Remedy, by returning ſeveral Indentures, and fo evading the 
good proviſion made by that Statute. | 


The Stat. of 1x H. 4. c. 1. Obſerves, That no pain is ſet in ſpe- 
cial by that Srar. of 7 H. 4. upon Sheriffs, if they make Returns 
contrary 
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contrary to that Statute, and gives power\to Judges of Aſſize to pu- 
niſh them , and to inflit the Penalty of x00 /. upon the Sheriff; 
and the Knights unduely return'd, are to loſe their Wages: And all 
this depends upon the Enquiry made by the Judges of Afſize. At 
this time ſurely this matter of EleQions, and: the Examining and De- 
termining of the Right, was not held. ſa ſacred and ſo incommunica- 
ble a thing as tome would have it now.; for by this Statute 'tis referrd 
to the Judges of Aſſize. h, | 


But the Principal Statute in this matter, is that of 23 27.6. c. 15- 
which Sets out the great abuſes by Sheriffs committed in Eleions3 
it recites, That of late divers Sheriffs for their fingular avail and Iucres 
have not made due Eleftions of the Knights. One would think by 
thoſe worcs ( for their Lucre ) that there was Money ſtirring; upon 
theſe occaſions, even in thoſe times, and that ſome men' paid dear to 
be choſen Parliament-men.; Or elſe, how could a Sheriff make 
profit to himſelf by an Ele&ion 2 And to be a Parliament-man, it 
ſeems, was a very deſirable thing in thoſe days. 


And foraſmuch ( ſays that Statute ) as a ſufficient Pain, and con- 
wvenient Remedy, for the party in fuch Caſe- grieved; is not ordained 
in the faid Statutes againft'the Sheriffs : It therefore provides a better 
Remedy. | SEL "bf 


But let us to our purpoſe, Obſerve by the way, That it mentions 
the Party Grieved ; ſo that there is a Party grieved : It is not rmeerly 
a publick Offence, but an injury to ſome particular perſon, and 
to ſome one perſon ; for it ſays, the Party grieved, but it does not 
mention who that Party grieved is: So that it may be objected 
that thoſe words ( the Party grieved_) refers to every Electr, as 


well as the Knight Elected. 


' But the Enatting Clauſe expounds the words, and declares whom 
the Makers of that Law meant ; for it makes the: firſ® offer of zhe 
Forfeiture to every perſon choſen Knight, and not duely Return'd : fo 
then 'tis plain, that XAnight Elefled, and not Return'd, is the Party 
grieved. If he have a particular Wrong done him, then it follows 
he ought to have a particular Remedy and SatisfaQRtion : And he was 
a party grieved before theſe Statutes made, and this- Penalty and 
Remedy given ; for theſe Statutes do not firſt make him a party 
orieved, but mention him as being ſo before. 7f he were ſo before, 
ſurely the Law gave him ſome Remedy , or elſe there was a 
Gravamen without Remediam ; which would have been a defe@ in the 


ſame. 


ObjeHion 2. Is that which I think is moſt relied upon, and that 


has moſt weight laid upon it , viz. That this Adttion concerns an 
L 2 Eleftion 


(40) 


Elefion of a Knight to the Parliament, and therefore belongs to the ju- 
riſdifion of the Parliament, and ought to be determined there, and not 


by any Court inferior to it. 


Anſw. To this it has been truely Anſwered, That tho in this Caſe 
we have often occaſion to ſpeak of the Parliament, and to mention 
an Election to Parliament, yet the Right of EleQion is not call'd in 
queſtion, nor was it to be tried in this Adtion, but was determin'd 
by the Houſe of Commons; and this Action 1s purſuant to that de- 
cifion of the Right of EleQtion by the Parliament, and grounds it 
ſelf upon it. ; 


| I ſhall however, take this occaſion in the firſt place to fhew i» what 
Matters that concern the Parliament, the Judges of Weſtmin/ter-hall 
have in all times, and muſt meddle, and take cognifance of them. 
And in the next place, what they have declind and-left to. the Par- 


liament. Ms ERS 
I. They have Debated and Reſolv'd what is a good Seſſion of Par- 

lLiament, and what is not, and what makes a Seſſion, as in Tr. 12. Fac. in 
B. R. Rolles, Rep. 29. There were ſeveral Acts of Parliament that had 
paſt at a former Parliament, which were continued only to the firſt 
Seſſion of the next Parliament, and in that Caſe they held thoſe As 
then ſtill in force ; for tho'the Parliament had met,yet no A paſſing, 
they therefore adjudg'd it was no Seſſion, and there was a neceſliry 
that the Judges ſhould determine this : For tho the King and Parlia- 
ment makes Ads, yet the Courts in We/{mixſter put thoſe Ads in Ex- 
ecution ; and therefore muſt firſt fatisfy themſelves. 


2. Whether they are in force or not ſo, in the Princes Caſe 8 Rep. 
Whether the Charter made by King E. 3. to the Prince, were an At of 
Parliament ' or , not , is here Argued and Reſolvd. So 4 Z#. 7. 18. 
6 and 7 H.7.14, 15. Is 


3. In Roleys Abr. xft. Part. fol. gz. Caſ. 19. under the Title of 
Adftion upon the Caſe, there is cited 17 E. 3. in B. X Rot. 69. where 
an Action is brought by John Bokeland Knight of Wiltſhire, againſt 
the Sheriff of that County, for not levying 107. 4 s. pro Expenfis 
ſuis in attendencia ſua in Parliamento. Now 1n order to the Recovery 
in this Action, many things relating to. the Parliament, as when the 
Parliament began? How long his Attendance was? And divers 
other Queſtions relating to the Parliament,-muſt of neceffiry be in- 
cident. > 


Io, Eliz. 


(4r ) 


r0' Bliz, Dier. fol. 255. Thievery lower end of that fol. thete-is an 
Attion broaght againſt the Keeper, for latting a Burgeſs of Parliamass to go at 


large by Writ de Privilegio Parliamenti;, Who was: ini-Execution. 
The'Lord' Dizr ſays nothing there what became of it. But Sir Francis 
Moor, in his'Rep. fol. 57. at the lower end: of that fol:Reports; that 
it was held' BY Dier, that if one condemn'd+ in . Debt. or: \'Treſpa(s, . 
be choſen to the Parliament, arid after taken in Execution , that he 
ſhafl not have his Priviſedge of Parliament. And, as hefays, it was 
ſo' held by the Sages of the Law in the Caſe of Ferrers, and that tho' 
his Priviledge was indeed altow'd; yet (as they held) it was nimus jufte, 
which Caſe of Ferrers was the fame here mentioned before to be in 
Del jo 275. 4s dppears by Mr. Cromproy in his Juriſdiction of Courts; 
fol. » D. FO on NS 1 - b SIA Wt | 
i So that ſothe things relating to the Parliament, the. Courts of 
Weſtminſter-Hall rtruſt dettrmitie, and the Judges cannot avoid it, if 
chiey will do Jbſftiee "nn > ma ts uont, 
"'2.. But ſome things there are Concerning'the Parliament, ,xvhich the 
ET Fa ern a2 ng = 
nay *t the Diſctetion of the Jadges, faſpend their furthe >eedit 
Kr d refer rhetn Wltthe Parkarnbe, meets ro determine them: + 
33-22. 6.797. x7, t8. It is thereDebated byIhb Jullges, whether . it 
were 1 perfect Ara legal 47 that paſt in Parliament, vgainRt\Sir Fob 
Pilkington for a Rape committed by him, and it depended upon the 
courſe of the two Houſes, in their Tririſmivting of. Bills from one to 
another, and of Tridorfing tle Bills ; and' they [fent for the Clerk ' of 
the Parliament, and confulted with him about it, /andithere -#or- 
teſcue Chief Fuſtice, held the ACt in queſtion. to beaigood Acof Pars 
lament, but, fays he, peradverture. the Mazter, or Queſtion, Ball 
wazt, till the next Parliatnent meet, and then we. may ibe cerrafied 
by then of the certainty of the Matter. By this.it 2ppears, that: the 
Hidges did not diſown the Furiſdiftvon of that Cauſe that was:o nearly 
depending upon the nſage of Parliametit, but-chat it belong'd tothem 
and 'tiot tothe Parliament, 'yet it was convenient to be adviſed by 
the Parliament, ahd to wait 'tilÞthen. "© + 

And Sir Edward Coke, in his 2: Iyſt. qo8; tells us that Matters .of 
Difficulty were uftally adjourn'd to Parliament. - | 

4s. Some things there are that contern the Parliament, wherein the 
Courts of Weſtminſter-Hall rſt not intermeddle, but the Juriſditi- 
on belongs to the Parliament only. | | 

'By the Statute of 4 Z.8. c. 8. tho'all in that AR, that. concerns ove 
Richard Strode is a private AC, yet there- is- one '/Chuſe is ai general 
AR, and is declardtory of 'the Antient Law arid 'Cuſtom of'Parlia- 

Tt is Enacted, that all 'Suits, Accuſements, 'Condemnarions, [Exe- 
cutions, Fines, Amerciaments, Puniſhments, -Correftions, Charges 
and Impoſitions, at anytime from thence-forth to be put or had 
upon any Member, forany Bill, Speaking, Reaſoning, or 'Declaring of 
any Matter concerning the Parliament, to be Communed or Treated of, 
| he 


[-g8.3 
be utterly. void and of noneEffe. This concerns oe but Members of 
Parliament, and it provides for. Freedome of Debates, i» matters 
that are proper to be treated of in Parliament. Ee | 
| The Lords for themſelves only, and for their own Houſe, made 
claim of this Priviledge and Juriſdiction, 11 R. 2. num. 7. Sir Robert 
Cotton's Abr. fol. 32.1. but it islimitted only to Matters mov d in Parlia- 
ment, and the King allow'd it in full Parhament. | 
And Sir Edward C. in bis 2d. Inſt. fol. 15. ſays that, pari ratione, 


+ crobe, 5 Car. the like belongs to the Houſe of Commons * : And this 1s the Reaſon, 


181. Sir Fohn 
Elliot and Den. 
Hollis plead 


fays Sir F.C. that Judges ought not to give any Opinion of a Matter 
of Parliament, becauſe it is not to be decided by the common Laws 


the _ Plea uſed in other Courts, but ſecundum legem & conſuetudinem Parliaments. 
to the Juriſ- 
diQion of the 
King's Bench. 


So likewiſe in Caſe of the priviledge of a Member of Parliament, againſt 
Suits and Executions, fitting the Parliament,the Judges have refus'd to 
give their Opinion,tho' demanded by the Lords. As they did in the Caſe 
of Thorp Speaker of the Houſe of Commons, who was taken in Execution 
between two Seflions of Parliament, of which the Commons made 
complaint to the Lords, and the Lords ask'd the Advice of the 
Judges, whether the Speaker ought to be deliver'd by Priviledge of 
Parliament, the Judges anſwer d, that they ought not to determine the 
Priviledge of the High Court of Parliament : the Caſe is 3x 47. 6. fol. — 
Rolles abs. 24, part 94s Caſe x. See 39 4. 6. Sir Robert Cottoy's A- 
bridgment, num. 6. | 4 

Concerning departure from Parliament, (Sitting the Parliament) 
and not attending according to their Duty. The Caſe ſeems doubtful, 
whether any'other Court than the Parliament can determine of that 
Offence, it ſeeming to be of a middle Nature. For tho' it be an 
Offence committed by a Member, and that in Parliament-time, which 
argues for their Priviledge, and againſt the Juriſdiction of any infe- 
riour Court, eſpecially while the Parliament Sits, who undoubtedly 
may take cognizance of it, and puniſh it : . Yet on the other fide, 
when the Parliament has not taken cognizance of it, and the Parlia- 
ment is riſen, why ſhould not that Offence, at the King's Suit, be 
puniſh'd in the Star-Chamber, while that was a Court, and now in 
the King's Bench 2 . And why ſhould Priviledge protedt againſt Non- 
attendance, when the true ground of Priviledge .is by Reaſon of 
Attendance. And Mr. Plowd. who was a very Learned: Lawyer, ſub- 
mits to the Juriſdiction, but 7raver/ſes his Departure, as the Caſe of the 
Biſhop of Wincheſter, 3 E. 3. remembred by Sir Edward Coke, in his 
24 Inſt. in his Chapter of Parliament, (as far as he Reports it) ſeems 
rather to be an Authority apainſt the Juriſdiftion of any other Court 
beſides the Parliament it ſelf, in ſuch Caſe of Proceeding againſt a 
Member to puniſh him for Non-Attendance. For the Biſhop bein 
impleaded by Original Writ at the King's Suit, - (which I ſuppoſe 


was. in the King's Bench) quia recefit a Parliamento fine Iicentia 
Regs. 

The Biſhop pleaded, quod ipſe eft unus de paribus & dicit, quod 
ft quis eorum deliquerit in Dominum Regem in aliquo Parliamento, in Par- 
liamento 


(43 / 
liaments debet corrigz & emendari, & non alibi in minori Curia, And 
ſo Sir Z. C. ſeems to leave the ViRtory on the Biſhop's ſide, and that 
his Plea ſucceeded. But Sir Francis Moor, 779, 580. Reports the Caſe 
of the Lord Sturton, and the Lord Mordant, - how they | were 
deeply Fined inthe Star-Chamber, 4 Fac. for abſenting from Parli- 
ament, at the Complaint of the Attorney General, ore texus. And 
there were then preſent in the Star-Chamber, the Lord-Chan- 
cellor, Chief Juſtice Popham, Fleming and Walmſley. And for Pre: 
fidents to juſtifie the Proceeding againſt them in that Court, they 
cite the Caſe of the Earl of Cornwal, 4 H. 3. And the Biſhop of 'Win- 
cheſter's Caſe, (which I mention'd but now) 3 'E. 3. how that for 
dg from Parliament, without' Licenſe, their Lands were 
eized. _ | 

But - the ObjeRtion in our Caſe is, concerning a matter of Eleftion of 
a Knight of a Shire to ſerve in Parliament : that no other Court bur 
the Parliament muſt meddle in it, as the ObjeQors would have it. 

Anſwer. It is not impertinent therefore, to enquire briefly of the 
true Juriſdiction in this Matter. RL-t | 

Sir Robert Cotton affirms, that Writs of Summons for Knights of 
the 'Shire, to ſerve in Parliament, n 49 #Z.3. and that the ad- 
mittance of Commoners into the Parliament, was purpoſely to leſſen 
and curb the power of the Lords, after the daring Earl of' Leicefter 
was ſlain in the Battle of Eveſham, (which was that very year) -and 
the Barons were totally routed'by Prince Edward, (afterward King 
'E. 1:) and King #. 3. was reſcued out of their Hands. And to bac 
that Opinion, it is obſerv'd, that the firſt Writ to'the Sheriffs, ' to Sums 
mon two Knights out of every Shire, that is to' be found upon Re- 
cord, is that of the Cloſe Roll 49 #7. 3. (the very ſame year) dorſo 
xoand ir. Thus Mr. Prys affirms in his Preface to the Abridgment 
of the Records of the Tower, fel. 1x. in the beginning of that fo. 
and fol. 13. 6. in the middle of that fol. | 
' But we muſt not be Governd* by Hiſtorians in Matters of Law, and 
therefore notwithſtanding this obſervation of Sir Robert Cotton's and 
Mr. Pryn's, we muſt preſume that the Houſe of Commons and 
EleRions of Knights of the Shire, 'are as Antient as the Comnmon 
Law, and have been timeimmemorial, becauſe we finde no Written 
Law that does firſt begin any ſuch inſtitution. ET 

Put tocome cloſer to the Objeion: and toenquire, who are the 
proper Judges of the Right of Eleftions. 

Mr. Pry» in the fame” Preface, fol. 14. 6. in the middle of 
it, (as I my ſelf have foliod it, for the print has no folio's to the 
Preface.) «+ $1 

The King and Lords (fays he) were antiently ſole Judges of the 
Legality of Eleftions of Members of the Houſe-of Commons till the 
time of King Henry 7. FR | | 

And in Sir Robert Cotton's Abridgment, fol. 392. in the year 
1 ZH. 4. num. 80. at the Prayer of the Commons, the King declares, 
that the- Commens were only Petitioners, and that all Judgments 
appertain 
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- Bench, by this Action to recover Damages for the Injury done, 
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appertain to the King-and Lords, unleſs it were in Statutes, Grants, 
Subſidies, or-fuch hke, the which Order the King would from thar 
time to be obſerv'd. + . |... b, ns LA a 
But we know that,the Houſe of Commons is now poſlelsd of the Ju- 
riſdiction of _ determining. all Queſtions concerning the Ele- 
Rion of their own Members, ſo far at leaſt as is in order to 
their being admitted. or excluded from fitting there, But how far 
their Judgment is concluding to all others to other purpoſes, I, hay 
now, nojult Occaſion to examine, for as has been obſerv'd, the, Plaintiff 
in this ſe rounl his Alton upon bis Original Right of Elton, and 
mentions the determination of;.the Houſe on his fide, and not. only 
alledges that he was duely Elected, but fo return'd by the Defendant 
himſelf, and.that tho\ he were for ſome time hindred from fitting by 
occaſion of, the falſe Return, made by the Defendant on purpoſe, 
and the EleRion, was. under queſtion by it, yet he prov'd it clear] 
to. the Houſe, and was admitted, - and his Election declar'd good, an 
taking it for granted that he was duly EleQed, he Sues in the King's 
im 


by-the Defendant, for:which the Houſe,of Commons could not. have 
help'd.him.;. For to ;that purpoſe they have no Juriſdiction, for they 
cannot. examine. a-Witneſs. upon Oath, nor can they a& the part 
of; a Jury to give -Damages, nor have they any power to award a 
Tryal, or to cauſe the Sheriff to impannel a Jury,  _. 
_  Objeft. 3. This.is an. Attion of a new' Invention, and prime impreſſic- 
»is; and never any. ſuch was.broyght before, fave that of Nevi/ againſt 
Stroud; which never had any determination. __ = 

- Anfw; 'Tis true, 'tis new, in the particular circumſtances, but not 
in the main, nor in the ſubſtance ;.. 75 new in that tis brought by one 
Elected Knight of a Shire againſt the Sheriff for a falſe and malicious 
return of another Indenture, whereby the Plaintiff was put, to-great 
Expence and Trouble, but 'tis not new in the general nature of the Adtion. 
For nothing, is more. frequent than Actions upon the Cafe where an 
Injury is done and damage ſuſtain'd, nay 'tis very frequent_ for Adti- 
ons upon the , Caſe _to be brought againſt Sherifts for ,meer_ falſe 
Returns,: and that where there is. no Malice, nor afty of thoſe great 
aggravations that appear in this Caſe. SPSS A 
- . For this I refer you to the Caſe in Ro/ls's Apr. x. part. fol. yg. Getin, 
Palmer and Marſhal in the King's Bench, where the Bailiff of a Fran- 
chiſe was newly remoy'd, but tho' he were remov'd, took upon him 
to anſwer,bizt made a falſe anſwer to the Sheriff's Warrant,to execute a 
Fieri Fac. againſt an Adminiſtrator, and the Sheriff made that return 


' to the Court, and thereupon an Action upon the Caſe brought againſt 


the Sheriff, and adjudg'd it lies, and that the Sheriff at his Peril 
muſt take notice who is the __ Bailiff of the Franchiſe, and accept 
of no Anſwer to his Warrant from any other. | 

I9 #.6. 29. An Action upon the Caſe againſt a Deputy Sheriff, 
for imbezeling a Writ. TID | | 

x9 HT. 6. 38. by Paſton, If a Sheriff upon a venire fac return a 
Fury 
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Fury that is inſufficient to pay ifſues, the next Sheriff to whom the 
Iſſues are eſtreated to be levied,” muſt. charge himſelf with the Iſſues, 
and muſt not return a Njhil, but ſhall have an Action upon the Caſe; 
againſt his Predeceſſor, for his falſe return : yet here is no maliee, bur 
at the moſt a negle, or a miſtake only. 


39 E. 3- 7- Brook. Aion upon the Caſe 67. 


.' An Action upon the Caſe againſt a Sheriff, for not ſummoning aud 
warning a man in due time upon a Writ of Prxmunire or Attaches 
ment, whereby he ſuſtain'd Damage, as Judgment given againſt 
him, or the like. This is but a &are neg/ed or omiſhon, and ſeems to be 
the leaſt or loweſt fort of injuries, and yet being accompanied with 
a particular Damage to the party, tho without: any malice on the 
Sheriff's part, the Action will lye. | 


| 3 E.4- 20. Brook. AQion upon the Caſe pl. 9x, by D dody 4b 
Pigot, for a falſe return only. | 


| IFa Nibilbe retiirn'd againſt me who have Land, F.N:B. 93.31 £3. 
Fitz. Abr. Proces 55. Eds | | 


_ for not returning a Writ of ſecond Deliverance, which is a meet 
negle&t and »ow-feſance, tho there be no Malice, 21 Z. 3. 43. Br. 
Ad. ſc ca. pl. 48. 5 Rep. 32. b.91.7. Rep. 1. | nt, 


So againſt a Biſhop if he falſly return, that an Executor bas not re- 
fusd the Executorſhip, when re-vera he has refusd it, 2d Leoy. 22.1, 


So againſt an Eſcheator. 5 #7. 6. 60. 2I F 4: 23.27, = 


Much more hall the Action upon the Caſe lye againſt the Sheriff 
as the circumſtances of this Caſe are, where the return is not only falſe, 
but he knew it to be falfe, and he did it maliciouſly with a purpoſe 
to hinder the Plaintiff: from Sitting, and to put him to Expenſe, and 
where the Plaintiff has had ſo great a Damage. And the. Sheriff by 
his Oath is obligd to do right as well to poor as to rich, in all that 
belongeth to his Office. - 2. To do no wrong to any man for Favour 
nor Hate. 3. Todiſturb no Man's Right. 4. Traly to return, and 
truly to ſerve all the King's Writs, as tar forth as ſhall be within his 
cunning. And the Jury by their Verdict in this Caſe, have found the 
Defendant to fail in every one of theſe Clauſes of his Oath. © And 
tho” the Circumſtances that do diverſify all Caſes are new in this caſe, 
yet 'tis very frequent in Actions upon the Caſe, to. have new Caſes 
and new Circumſtances, and there is nothing more frequent than this 
Variety and Novelty. | = 


Sir Francis Bacon in his Book of Advancement of Learning, Speak- 


ing of Caſes omitted in Law, fol. 38. ſays, that the narrow compaſs of 
N | Man's 
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Man's Wiſdome, cannot comprehend all:Caſes which time hath found 
out, and therefore Caſes omitted and new do often preſent themſelves, 
but every new Caſe does not require a new Law, for then the Legifla- 
tive Power: muſt be continually exercisd, but though it differs from 
former Caſes in circumſtances, yet it may fall under a general Rule, or 
be proceeded upon by parity of Reaſon, «bz eft eadem ratio ibi idem 
eſt jus. +1 % | 
And the Statute of W. 21. cap. 2 4. Has made ample Proviſion for 
all ſach new Cafes that fall under a general Rule, but bave no form'd 
Writ, or Writ of courſe that fits it 1n all the particulars and .circum- 
ſtances. Tz confimili caſu fimils remedio indigente, fiat breve, ſays that 
Statute. | 


In the 87h Rep. fol. 48. FehuWeb#'s Caſe, there you have the diſtin- 


&ion of Writs, ſome are brevia formata ſeu de curſu, and from thence 


have the Curſitors their name, becauſe they have the drawing of 
thoſe Writs. | 


Some are Brewia Magiſtralia que nec ſunt de curſu nec formgta, i. e, de 
aliqua certa forma fed ſzpius variant ſecundum varietatem caſuym fattg- 
rum & querelarum, (as are Actions upon the caſe) &c. which have 
not any certain Form, butare upon occaſion drawn by the Maſters of 
the Chancery, and yp thence are call'd Magiftraliagalt this is by Ver- 
tue of the Words of the Statute of W. z.c. 2.4. Concordaut Clerici in 
Cancellaria de brevi faciendo. 2. Inſt. 405, 406, 407. | 


And many new Caſes may be put, that have no parallel cafes tobe 
found in our Books, if all the particulars and circumſtances be regarded, 
as the Caſe 8 Car. Croke 491. in the King's Bench, where gn AQion 
upon the caſe is brought againſt az Apparator, for what he did in his 
Office, vis. for falſely and maliciouſly preſenting one, and that in 
tbe Spiritual Court, for 1ncontinency. This was againſt an Officer far 


Y 


what hedid in his Office, and to which his Oath oblig'd him, and 


this was for a thing done in the Spiritual Court, wiz. the Conkiſtory 
Court at Zxeter, and for « matter meerly of Eccleſ. conavce, viz. Ins 
cantinency, wherein tte common Law had nothing tq do, arg this 
caſe bad no parallel nor preſident before it, aud yet being an injury aud 
damage to the party preſented, and done falſely and maliciouſly, and with- 
out colour, and for which the party injur'd, could have no recom- 
pence in any other Court, but at common Law it was adjuda'd the 
Adtion lay. This Caſe tho' it had no parallel before it in all the cir- 
cumſtances, yet in many reſpedts it is a parallel to the caſe before us. 
There is the like Aion againff Conſtables for making a falle preſent- 
ment, Croke Car. 467.' and the Caſe I cited before agginft a Sumner. 
12,Rep. 128. | coy 


And for that objeion and obſervation concerning the Novelty 
of this Action, this, more may be faid in anſwer to it, that till of 
late years Sheriffs have given no occaſipn for the like Action as this, 
for 
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for double Returns, upon Elections to Parliament, . have tot been ift 
antient times. ke * - 


Mr. Prys in his Brevia Parliameitaria Rediviva; fal. 137. obſerves that 
a_ were No above two or Bs oſs of OR -queſtion'd trogi 

9 ZT. 3. till 22, BE. 4 For ought appears by the Returns, or Parliament 
Kolls, %=s uot ſo much as one double Return or Iudeuture, 


And the common Law does comply with and conform to the gene- 
ral Opinian and Genius of the Kingdome, and values what they 
generally eſteem and value, and diſeſteems what they value not. +- - 


Heretofore an Eleftion to ferveiri Parliament, was not a thing. @ 
defireable arid ſo much ſought after as now a days it is, and it is got 
the deſire or ſeeking after it; that is to be diflikd and condemn'd, for 
he that deſireth the Office of a Biſhop (/ays the Apoſtle) deſires a good 
Office, but it is the undus means uſed; or the il ends for which it 
is defir'd, that makes the ſeeking bad. iaorle 


Mr. Pryn at Supra, fol. 165. anno x E. 3. a Writ iflued to elet'two 
Ko for the County of Northumberland, and tha Sheriff" re- 
turn'd this anfwer, cammunitas coamit, Northumbrig, fic reſpondet que, 
ipft per inimkgos Scotig adeo ſunt deſtruiti guod non babant unde ſolvers ex+ 
penſa duobus militibus proficiffuris ad confilium apud Lincoln. tenet: 
dum. Rn OEESTY a : S.: - 

In his his fourth part of hisRegiſterofParliamentary Writs, is menti- 
on of q Patent of Exemption granted 4z-E. i. tothe Town of Tyzrited 
in DeveyPire, which Patent recites 1n irs preamble, that the Men. 
of thit Tawn never «ſed to ſend Burgeſſes to Parliament, till the Sheriff 
21 B. 1. ſammonitos fuiſſe malitioſe retarnavit. | 


So that a malicious Retutnto Parliament, is no new thing, but has 
been farmerly done, andas the Plaintiff in this Action has well ſued 
the Sheriff tor returning another with him, . So I make no doubt 
but as thecaſe then ſtood with the general Humour and Opinion of 
the People, thoſe of Torriron might have had their Remedy againſt 
the then Sheriff, for returning them Suthmon'd. 


And the Law is till the fare, in that it ſtill, ſets a price and eſteem 
upon that which the people generally eſteem and value. | 


And ſeveral cafes have been put to pjove, that new Statutes haye 
given decaſion to new Actions upon the caſe, which Actions could 
not have been Sued at the Common Law; and yet thoſe new. Laws 
and Statutes, do not give thoſe new Adions, but only oceaſi* 
on'd them. on I.” HY 

Barnes ver. Carey 12 Fac. King's Bench, Roll's Rep. fol. 47. | 

The Plaintiff there browght-an Action upon the caſe aggint the 
Sheriff of Briſtol, for ſuffering. F. $. to eſcape ont of his T% 
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7 $ keing committed by the Commiſſioners of Baxkrupts, for refu- 
ing to anſwer vterr. the Plaintiff being one of the Creditors, and 
7.$. a Bankrupt, and after many Exceptions taken to. the Declara- 
tion, the Court gave Judgment for the Plaintiff. And yet there was no 
ſuch thing as Commiſſion of Bankrupt at the common Law, but the 
common Law takes occaſion by the Statutes of Bankrupt, to give 
ſuch an Action upon the Caſe, which betore thole Statutes could not 
have been dued. a 


In like manner the common Law takes occaſion by thoſe Statutes 
that give the Action of waſte againſt Tenant for life, or years, againſt 
whom it lay not by common Law, to give an Action upon the caſe 
againſt ſuch Tenants, if they willnot permit their Leffors to enter 
upon the thing demiz'd, to view whether waſfe be done or not. 
Croke 2.d part 478. Sa 


Objef. 4. That there is xot one caſe in Law parallel to this caſe for 
a Sheriff to be ſued for returning the whole Truth and fome- 
thing more than the Truth: Tho Actions . for falſe Returns are 
frequent. | | 


Anſw: This is .an Aion for a falſe Return, and ſomething more. 


That it is for a falſe Return, appears by that Allegation that he did 
falſely make his Return, and the Jury have found it ſo, and we 
muſt believe it- And it was falſe in this, in that he return'd an 
Indefiture pretended to be under the Hands and Seals of divers Per- 
ſons,as the greater part of the ſaid County, purporting the Choice of 
another than the Plaintiff to be Knight of the Shire. The Plaintiff 
does not alledge that there ever was any ſuch Indenture Seal'd by 
any perſon, but that the Defendant did falſly return another Inden- 
ture, purporting the fame to be made by divers perſons, &c. So that 
we.may reaſonably underſtand it, that in truth there never was any 
ſuch Indenture Seal'd by any but the Sheriff himſelf, and not by any 
others that were preſent at the Eleftion. zly. Tho the Sheriff have 
return'd the whole Truth, yet together with that Truth he return'd 
a falſchood, that till it was re-examin'd, it could not appear which 
was the-Truth, and in the mean time the Flaintiff ſuſtain'd all his 
Damage, | 


0bjef. 5. That the Sheriff ated herein as a Judge, and therfore if 
he err, he is not to be Sued for it, but his Errour may be reform'd, 
and. the Law will not ſuffer ag, averrment tending to the diſcredit of 
a Judge. Pl. comment. 491. b. and Dier. 89. 6. 


Anſw. All this is true, as to one that is a Judge of Record, in ref- 
pect of the Greatneſs of his Authority, and the great Truſt the King 
and the Law repoſes in a Judge of Record. But the Sheriff is no Judge 
at all in what he Aits in the Eleftion of Knights for the Shire ; but 'is 
only 'an Officer upon Record, 9 1.6.53. and 60. Br. Ab. Tit. Aﬀc ſ. ca. 

plac. 


— 


— 
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plac. 6. tho'in ſome particular caſes indeed, the Shetiff is a : Judge 


asin a Juſticies, 6 Rep. 12. ad fin. and a Judge of Record, as ina 'Re- 
diſſeifin by the Statute of Merton C. 13. 4 


0hjef. 6. The Statiite of 23 H.6. c. 15. has provided 'a R; I 


dy againſt the Sheriff, for any abuſe. committed-by him” in E- 


leions, viz. the penalty" of a hundred potind, in caſe .of Knights 
of the Shire; to the Knight. injurd ;- and it does: recite in*the 
Preamble, : that a convenient Remedy for the. party grieved, is not 
ordain'd in the former Statutes, - and from hence. it is inferr'd; that 
there was no remedy for the party griev'd at the Common Law; 
nor before this Statute. ' | 


Anſw. 1 have already prov'd, that there was a.remedy at 'the 
Common Law, and before this Statute ; and this Statute-is an Argu- 
ment to prove it; for this Statute . mentions a party: griev'd, and 
there could .be no Grief wittiout a Remedy, otherwiſe the: Law 
would haye been defeive. . And it cannot be deny'd, but. thar if 
there were a Remedy at the common-Law, this Statute —_— the 

Yo 


affirmative, does not take it away, only it gives another R 


| And for the words of this Statute of 23 27,6. that a convenient 
remedy for the party griev'd is not ordain'd by the former Statutes. 
This does nor atgue that there was no Remedy at the commgn Law, 
nor does it argue that there was no Remedy at all, but chi there 
was no convenient Remedy by thoſe - former Statutes, and there- 
upon the Statute of 2.3 #7. 6. gives an hundred poundto the Knight 
injurd by an undue return. | 


I ſhall put ſome liks caſes, where Ads of Parliament give Re- 
medies, where yet there were other Remedies before at common Law, 
and the party may ſue for either, RolI's Abr. 1. part. fol. gz. caſe 20. 


A Diſtringas is awarded to the Sheriff to diſtrain the Defendant in 
an Action, and the Sheriff returns too ſmall Iſſues; tho'an Averrment 
lyes by the Statute of -W. = yet the Plaintiff may well have 
his Action upon the Caſe againſt the Sheriff, becauſe it appears by 
the words of the Statute, that it is a falſe Return, Obſerve the Ar- 
gument there uſed, viz. | | 


If the Action upon the caſe did not lye, in fuch caſe the Plaintiff 
had not any remedy at the common Law, which was greatly miſchievous, and 
the Statute (as is there obſerv'd) tho'it givea new Remedy, and takes 
no notice of any Remedy that was before in the caſe; yet it- does'not 
reſtrain« the Plaintiff from any remedy that he had at the common 
Law. *Tis there indeed made a quere, but Serjeant Rolls has this Note 
upon it, that 7r. 3. Car. one Mrs. _ upon good advice, brought 

Gt} 


a er en Oe ins 


Z. 
ſych.an -Adtian upon the caſe againſt the Sherif of Lendon, for re- 
rin top mall i [flies againſt the Mayor and Commonalty of 
London. ET 25 xy 


-2'Thie Statxite. of -W. 2. c. 24. (Sir E. C, 2: Juſt, fol 404, 405.) firſt 
gives: am: Afﬀizeof Nufaxce againſt the Alienee of him that levied 
that:Nuſance, and that Statute ſeems (as Sir B. C. obſerves) 70 wnder- 
ftdnd that the: party griev'd was. without any remedy before, for it pro- 
vides: in.theſe, words, ds cztero non recedant querentes a curia Regis fine 
nemiedjo, yerSir'E. C. takes notice, fol. 405. of his 2d 1nft, at the lower 
end of that fo/-upan the words (a curta) that the makers of that Att 
knew well that the party injur d by the Nuſance, might enter upon the 
ground of the wrong-doer, not only when it was in his hands, but 
2/ter it was 24icncd too, and abate the Nufance, and fo prevent him- 
ſolf:of the Remedy by Afilize. of Nuance given by this A&. Þ And 
Weg this, he had another - Remedy by Action, wz. If he had 
any. particulso:; Dammage (ſays Sir E. C.) he might bring bis Aftion 
ypanthe: Caſe, and recover Dammage, xe querentes recederent a 
eutia ſme remedia.. | | 


Objef. The ground of this Aion againſt the Sheriff, is for 
making 2 double Reture. Now the Declaration ſets forth only 
ong::perfe(} Retusn, and that is of the Plaintiff's Election, which 
the. Declaration favs, wes ſecundam exigentiam brevis, and it was 
by. I8dentureunder rhe Seal of the Sheriff and Electors, and though 
the Plaintiff allgdges that the late Sheriff andthe Electors return'd ang- 
ther Indenturs- of the Eledtion of another Perſon, (which is the 
gravamen that he complains of) yet that appears to be. no Return, 
for it was not ſaid that that Indenture was under any Seals. And the 
Wzrutes of 7 H.4.c. 15. avd 8 H, 6.c, 7, require Indentures Enfea- 
led by the Kleftars to be tackd to. the Writ , which Inden- 
Tres ſo Sealed and Tacked, ſhall be holden for the Sheriff's 

eturn. | 


; Auſw. This other Indenture laſt mentiened, mu# bo wndere 

ſtood: an Indenture | Enfealed ; in like manner as the former, for 
the! Declaration juſt befare mentions the firſt 1udenture, whereby 
the Plaintiff - yias return'd to be choſen, and that is ſaid to be fo 
Enſealed, as the Statutes require, and then the Declararion ſays 
that the Sheriff together with that Indenture return'd another 
Tadenture : ſo that it muſt be reaſonably underſtood, to be ar 
Tndenture in like manner enſealed. 


And then *tis ſaid by the Declaration, of this laft Indenture, zhat 
it-was aunex'd to the Writ ; and fo return d by the Defendant the 
Sheriff, which muſt therefore be prefum'd to be an Indenture 
Enfealed, or elſe to what purpoſe did the Defendant annex it to 


the Wrar, and return it 2 
3 And 
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And further the Declaration fays, that by reaſon of the falſe 
Return, the Plaintiff could not be ny _ = __ Es 
till he had made proof of his Eleftion. Now if that other Inden- 
ture were not enſealed, it could not be faid to be a' falſe Return, 
for it would indeed have been no Return, andit could not have 
hindred the Plaintiff from being admitted, put him to the Proof 
of his EleCion. 2 


And that the Indenture muſt be underſtood an Indenture En- 
ſeal'd by thoſe that were preſent at the Election, appears by the 
Writ, the Form whereof you will find i» Crompt. riſdiffn 0 
Courts, fol. x. b. the Clauſe is this, Et nomina eorundem militum, fic 
elefforum in quibuſdam Indenturis inter te & illos qui hujuſmodi E- 
leftioni interfuerint inde conficiendis, inſeri, And in another Clauſe, 
Et eleftionem illam ſub figitlo tuo © fagillis eorum qui eleftioni illi in- 
terfuerint nobis in cancellariam certifices, remittens nobis alteram pars 
tem Indenturar. prediftar. preſentibus conſutam una cum hoc breve. 
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